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1. Introduction

International Organizations are taking more prominent role in military operations. They
offer and better possibility for states to join together with their militaries and cooperate in order
to achieve greater results by their military operations. The reasons for the cooperation are easily
explained. It often brings higher legitimacy for their military operations and shares the costs
and burdens of the undertakings. However, multinational military operations (MMOs) are
enormously complex undertakings raising numerous issues. One could argue that international
law has not completely kept up with the developments of reality and numerous legal questions
raised in the context of international organizations-led multinational military operations remain
problematic.

Especially problematic for the MMOs are the questions regarding what legal obligations
must the multinational operation follow. When the military operations consist of troops
contributed by states and is conducted under the leadership of an international organization,
multiple entities must be considered when determining what rules apply to the operation. Since
there is great disparity in legal obligations of the different entities, and in understanding of
common legal obligations, it brings up the question of how the operation must conduct its
hostilities.

The MMOs in the study have been defined as a military force which consist of the troop
contingents of the troop contributing states (TCS) but is conducted within international
organization’s framework and under international organization’s chain of command. Therefore,
those MMOs that are done under leading state or as coalition of the willing by states only are
not part of the study. The MMO itself is not a legal person and is not therefore capable of
possessing rights or obligations, but the applicable legal framework to it emerges either from
the international organizations’ obligations, the TCSs’ obligations or possibly from both sets of
legal obligations.

Today’s military operations are extremely deeply interoperating, as all the actors
involved seem to act as a single unified military force to outsiders, that it is almost impossible
for adversaries or neutrals to determine which troop contingent did which specific sortie or
action.! That is problematic when trying to evaluate whether e.g. the involved states have
conducted the hostilities according to their obligations as one could not be sure which state’s

troops were involved. Furthermore, it gives certain uncertainties to the combatant parties on

1 STEIN, Torsten. Coalition Warfare and Different Legal Obligations of Coalition Members Under International
Humanitarian Law. International Law Studies US Naval War College. 2002, Vol. 78, p. 315
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how their enemies will act in situations, not knowing their legal limits or definitions for example
what constitutes a military objective.? Therefore it would definitely be advantageous to have
single unified standard of IHL application to multinational military operations.

The question has attained some analysis in academia,® but it has been often not focused
enough to the specific issues arising from the different scopes of IHL obligations between the
different involved entities. As such, there are certain gaps in the knowledge. Academic focus
has been largely on the responsibility over the conduct of multinational military operations. It
is obviously closely connected to the question of possible legal obligations applicable to the
military operations and to possible unification of the different scopes of legal obligations that
the different entities involved with the military operations might have. However, the question
is not simple and there is more to the question of applicable law than the attribution of
responsibility. Even when other studies might discuss the legal obligations specifically, the
analysis are often limited to international organization’s obligations and their sources, and have
left the applicability of TCSs obligations to a lesser analysis apart from their possible influence
on the organizations obligations.> However, this study argues that the TCS obligations can still
be applicable to the MMO and have a fundamental effect to the MMO obligations even if they
do not bind international organizations who is taking the lead of the operation. Other studies
have analysed the question of different scopes of IHL obligations from a point of view of
whether MMOs are bound by the lowest common denominator or if the highest standard
applicable to the MMO would be the standard MMO must conduct its operations.® However,
that does not necessarily take into account all the relevant factors regarding the possible unified
standards of IHL application to MMOs.

2 While one can image that uncertainty can be beneficial in certain cases, especially where the adversaries aim to
employ lawfare techniques for their military doctrines by (ab)using their enemies legal obligations against them,
there are still cases where the confusion might harm civilians such as situations where the interpretations of what
constitutes a legitimate military target differ and could harm combatants attempts to take passive precautions to
protect civilians against the effects of military strikes.

8 LARSEN, Kjetil Mujezinovic. The Human Rights Treaty Obligations of Peacekeepers. Cambridge University
Press, 2012. BREAU, Susan C. A Single Standard for Coalitions: Lowest Common Denominator or Highest
Standard? In ODELLO, Marco, PIOTROWICZ, Ryszard (eds.) International Military Missions and International
Law. Martinus Nijhoff Publishers, 2011.

4 Such as ZWANENBURG, Marten. Accountability of Peace Support Operations. Martinus Nijhoff Publishers,
2005

5 MURPHY, Ray. United Nations Military Operations and International Humanitarian Law: What Rules Apply to
Peacekeepers? Criminal Law Forum. 2003, Vol. 14, No. 2, pp. 153-194; DANNENBAUM, Tom. Translating the
Standard of Effective Control into a System of Effective Accountability: How Liability Should be Apportioned
for Violations of Human Rights by Member State Troop Contingents Serving as United Nations Peacekeepers.
Harvard International Law Journal. 2010, Vol. 51, No. 1, p. 138-9; SCHERMERS, Henry G., BLOKKER, Niels
M. International Institutional Law: Unity Within Diversity. Martinus Nijhoff Publishers, 2003, 4™ edition, p. 996
6 ZWANENBURG, Marten. International Humanitarian Law Interoperability in Multinational Operations.
International Review of the Red Cross. 2013, Vol. 95, No. 891/892, p. 704; BREAU. A Single Standard for
Coalitions..., p. 73



1.1 Research objective and questions

The study aims to research the possibility of having unified standards of IHL obligations
to MMO under the leadership of international organizations. While it is always possible for the
involved entities in the MMO to politically accept or agreeing as a policy to having highest
available standard as the common standard, or even higher than what would be required by any
law, but that would not necessarily constitute a legal obligation for the entities.” The study
therefore looks how the international law deals with the question. As such, it can either allow
certain entities involved to the MMO to accept less strict scope of IHL than what their scope
would be or obligate the MMO and therefore some of its contributors to higher standard of law.

The goal of the thesis is to find whether every TCS and their troop contingents in the
MMO ultimately have separate scope of IHL based on the individual TCS’ legal obligations or
if it is possible to have unified common standard to all contingents of the MMO and to all the
troops contributed by the states in the military operation. Since MMOs involve multiple actors
from international organizations to states contributing troops to the operation, it raises questions
over which entity’s legal obligations and understandings of those obligations are applicable to
the conduct of the operation. The study aims to bring forward arguments for applicability of a
single unified standard of legal obligations applicable to the MMO in certain cases instead of
multitude of different scopes of IHL obligations of each actor involved in the operation.

Firstly, it is important understand that while IHL is built around the idea that it is fully
homogenous system of legal obligations which are the same for every entity that is bound by
them, in reality that is often not the case. Indeed, there are major differences how states and
international organizations are bound by IHL or even how different states are bound by the
rules or how the different entities understand their binding obligations. Firstly, obviously not
all of the entities in the MMO are bound by the same treaties or equivalent customary IHL. As
such, there is disparity in their legal obligations. However, even when the entities have
mirroring treaty obligations or are bound by equivalent customary law they often interpret those
obligations diversely. While in a perfect world the interpretations of the common obligations

should be the same among the entities, the reality does not reflect that.® As such, the distinct

7 Such example can be found from NATO’s Libyan airfare campaign, where NATO applied rules of engagement
that were stricter regarding allowed collateral damages than what IHL would require, due to the politically sensitive
nature of civilian casualties. See OLSON, Peter. NATO Legal Adviser, Letter to Judge Kirsch. 23 January 2012,
OLA(2012)006. p. 3, quoted in in BASSIOUNI, Cherif M. Libya: From Repression to Revolution — A Record of
Armed Conflict and International Law Violations, 2011-2013. Martinus Nijhoff Publishers, 2013, pp. 274-283

8 OLSON, Peter M. A NATO Perspective on Applicability and Application of IHL to Multinational Forces.
International Review of the Red Cross. 2013, Vol. 95, No. 891/892, p. 656
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interpretations cause issues to interoperability of the MMO. Similar issues arrive from so called
common but differentiated obligations, namely obligations to take feasible precautions in
attacks. The term “feasible” refers to the fact that states are obligated to do what they can but
are not obligated to do the impossible. Based on the premises that different TCSs have different
technological capabilities to conduct warfare, the TCSs then have different understandings of
what constitutes feasible precautions for example in choice of (precision guided) munitions or
certainty of the military character of the intended target. As such, it is inherent to the obligations
to take feasible precautions that they differ from entity to entity due to the disparity of their
technological capabilities.

The aim of the thesis is not to take part in the discussion regarding the interpretation of
the IHL norms and provide objectively “correct” standard for entities to follow, but to take the
differences in the scope of obligations into account in MMO setting. Therefore, the question of
unified standard can be further divided into which one of the possible different scopes of IHL
obligations of the entities involved in the MMO would be the prevailing standard for the MMO.
Namely, would the unified standard of law have to be the highest scope among the participating
entities, or can it arrive from an entity whose understanding of the scope of its IHL obligations
would be lower. Furthermore, if there are possibilities to have less than the highest available
standard as unified standard, then which entity’s standard would be applicable?

Following that, the premises are that the legal obligations of the entity that the MMO
conduct is attributed to are the primary applicable obligations to the MMO. As such, the unified
standards of IHL applicable to MMO could arrive from the obligations of the international
organization when the organization has been attributed the conduct of the MMO. Question of
attribution of conduct to an international organization has been answered to an extent in ILC’s
Draft Articles on the Responsibility of International Organizations (DARIO).® However, the
specifics of the rules for when MMO conduct is attributable to the international organization
has not been fully agreed, accepted and crystallized and demand further study.

Therefore, when MMO conduct would be attributable to the international organization,
it would be possible that the organization can bring its standard as the unifying MMO-wide
standard of IHL rules. However, firstly the organizations must have an international legal
personality to be able to possess the legal obligations and it must be a party to an armed conflict
for its IHL obligations to be present. Secondly, one must find what rules are applicable to the

international organizations and where would the legal obligations arise. International

° Draft Articles on the Responsibility of International Organizations. 2011 ILC 63 session (hereafter DARIO)
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organizations cannot be parties to IHL treaties and the exact degree of applicable IHL and its
sources remains unclear.

However, there is a question regarding what happens to the TCS obligations in cases
where the conduct is attributable to the international organization and when the organization’s
legal obligations would be the primary applicable framework of IHL. The study argues that it
would be often impossible for the TCSs to allow their troop contingents to conduct hostilities
with less strict scope of IHL obligations, especially for different treaty obligations and different
interpretations of the obligations. The IHL treaties have clauses in them that could be
interpreted as making TCSs responsible over their troop contingents conduct beyond the rules
of attribution of conduct and therefore force the MMO to take them into account when
conducting hostilities. The responsibility of the TCSs over the conduct of the MMO arising
from the treaty clauses obligates the TCSs to make their obligations applicable to the MMO.
As such, it is justifiable to analyse the responsibility regime closely. Therefore, the MMO would
be forced to conduct its operations with different scopes of IHL obligations between different
parts of the MMO.° Similarly, it would mean that the TCSs are unable to escape their higher
scope of IHL obligations, especially when their source is the different treaty obligations or when
the international organization would interpret their obligations to a standard that the TCS would
deem unacceptable. Also, the possibility of dual attribution of MMO conduct and TCSs
prohibition of circumvention of legal obligations through international organization must be
considered to have both TCS and international organization’s legal obligations applicable to
the MMO.

However, there is a question whether it is possible to bind the MMO to the highest
standard of legal obligations, which would go beyond the standards of some TCSs and the
international organization but would fulfil the accepted level of obligations for every entity
involved in the military operation. As mentioned earlier, it can be done over policy
considerations, and not because of legal obligations,'! the study analyses whether the
international law would in some situations obligate the MMO to apply the highest standard as
a legally binding unifying standard for the MMO as whole. Study argues that in specific
situations such obligation can be brought up by Common Article 1 of the Geneva Convention

and its extensive interpretation, which obligating states to ensure that other entities also respect

10 Such as Common Avticle 1 of Geneva Conventions or Article 1(c) of Convention on the Prohibition of the Use,
Stockpiling, Production and Transfer of Anti-Personnel Mines and on their Destruction. 18 September 1997
(hereafter Ottawa Treaty)

11 See footnote 6



IHL. In such situations, when the TCSs have effective methods of influencing the conduct of
the MMO, the states could be under obligation to ensure that the whole MMO would not breach
(their understanding of) IHL obligations. However, it arguably would only be applicable to
situations where the entities have different understanding and interpretations of the legal
obligations and the Common Article 1 could not obligate others to fulfil treaty obligations that
they have not consented to.!?

1.2 Methodology and materials

The main goal of the thesis is to focus on the current state of international law regarding
the possibility of having unified standard of IHL to MMOs. The thesis therefore mostly aims
to establish what the law is and focuses on the lex lata of the international law instead of
analysing what the law should be. Because of the decentralized character of international law
the question of “what law is” is more difficult to answer than in questions regarding domestic
legal systems.'® The lack of central authority of international law and universal courts to
interpret the law the norms of international law have not been fully developed and universally
accepted,'* which validates the research.

The sources of the study are mostly library-based sources. The study discusses the
primary sources of the law, such as the available treaties and customary law. Due to its
underdeveloped stage, the primary sources are often compared to the practice of the actors to
gain the precision to the understanding of the law. When possible, the practice of the
organizations and TCS will be often gathered from official statements of the international
organizations and states regarding their conduct in MMO settings. However, there is a certain
lack of available sources on practice of states and institutions. This is partly because the cases
where the question would be though out in practice are rare and secondly, on par with
International Criminal Tribunal in Former Yugoslavia’s statements that, reviewing practice of
states (or international organizations) is difficult in questions of armed conflict as actors in
conflicts refuse to allow independent observers the access to the field and furthermore withheld
the information regarding the conduct of hostilities and often classify documents related to the

12 NAERT, Frederik. International Law Aspects of the EU’s Security and Defence Policy, with a Particular Focus
on the Law of Armed Conflict and Human Rights. Thesis for Doctor in Laws in Catholic University Leuven. 2008,
pp. 333-4

13 HALL, Stephen. Researching International Law. In MCCONVILLE, Mike, CHUI, Wing Hong (eds.) Research
Methods for Law. Edinburgh University Press, 2007, p. 182

1% 1bidem



conduct.® Therefore it is necessary to compliment or substitute those sources by news articles
and other publications which might not be endorsed or commented by the actual actors and are
therefore open to criticism on their reliability. The study will furthermore include an extensive
literature review. Academic writings will take more presenting stage because of the relatively
undeveloped stage of the primary rules and lack of available practice.

The study will analyse examples of three different international organizations’ and their
MMOs. Those selected are NATO, UN and ECOWAS. Reasoning behind the choices is their
engagement in high-intensity armed conflicts which allows the study of the IHL obligations
better. Especially NATO and ECOWAS have partaken in military operations as a proper
combatant party in an armed conflict, in NATO Yugoslavian and Libyan operations and
ECOWAS as ECOMOG operations in Liberia and Sierra Leonne. Similarly, certain UN
operations, although often called “peacekeeping”, clearly go beyond the classical peacekeeping
missions and have forced UN to engage into the armed conflicts as a combatant party.®
Therefore, actors such as EU have been left out of the scope of the study for the reasons that
their operations are not of similar intensity and the full applicability of IHL is not obvious to
those missions.’

Similarly, those operations have been conducted under the leadership and framework of
the international organization. There have been fundamental differences between how involved
the TCSs have been to the processes and how well the organization was able to uphold unified
chain of command to itself and exclude TCSs from interfering with the command and control.
However, the criteria for analysing international organization led operations still would exclude
most operations done under the umbrella of African Union, which employs a system of lead

2"

nation leadership or “network™ approach, where African Union gives strategic guidance,
direction and coordination assistance but the TCSs themselves employ their contingents
independently and merely coordinate at the operational level instead of seconding their troop

contingents under other entity’s authority.®

15 ICTY. Prosecutor v. Dusko Tadic, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction,
Case No. IT-94-1-AR72, A. Ch., 2 October 1995 (Hereafter Tadic Jurisdiction Appeal), para. 99

16 HILLEN, John. Blue Helmets: The Strategy of UN Military Operations. 2™ Edition, Potomac Books, 2000, pp.
22-23

7 While EU seemingly is capable of having a role in more robust peace enforcement missions, to the date their
operations have not been of similar intensity or size as NATO’s or even UN’s or ECOWAS’. See GIEGERICH,
Bastian. European Military Crisis Management: Connecting Ambition and Reality. Adelphi Series, 20009,
Routledge Publishers, p. 25

18 DE CONING, Cedric. Peace Enforcement in Africa: Doctrinal Distinctions Between the African Union and
United Nations. Contemporary Security Studies. 2017, Vol. 38, No. 1, p. 152
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One could find ECOWAS to be a surprise inclusion, due to its less active participation
on military missions especially after the two ECOMOG operations. However, it presents a good
source to analyse MMOs where one TCSs is in clearly dominant position and allows to
showcase situations where the MMO as a whole might not be fully under international
organization’s command and control and the effects of the failure to uphold unified chain of
command throughout the military operation. However, the study uses the case studies as
examples, and still aims to find an overall approach to the question and is not therefore limited
to only those international organization’s military operations listed above.

Furthermore, there will be careful analyses on the DARIO, which are ILC’s attempt to
codify the customary international law regarding the responsibility of international
organizations and give guidance also to the questions of applicable law to international
organizations generally and specifically to the MMQOs. While it is not legally binding document,
it could be argued that it is codified customary law and in any matter the articles have been
cited and used in practice by courts.'® However, the draft articles have attained lots of criticism
and have not been accepted as crystallized customary law or ready for codification as a treaty
by states or institutions.? But they do present good starting point to analyse the question in
hand and very least present themselves as influential writing of most qualified publishers.
However, in situations where the question of the customary status of the precise rule is present,
the study aims to interpret the rules and their specific definitions in a way that they would either
fit into the classical practice of international organizations and states or at least take it into
account.

The study analyses extensively the responsibility regime regarding international
organizations, which can raise certain questions regarding its relevance. One must admit that
the ILC’s work denied explicitly that the DARIO would deal with the question of applicable
law to international organizations.?* As such, one could claim that it would not deal with the
question of applicable law to MMOs, which are after all common enterprises of both the TCSs
and the international organizations. However, the study argues that responsibility is relevant to
the question of applicable law. Firstly, even if the responsibility and applicable law are held

separate issues, the TCSs must ensure that their legal obligations are applicable to the MMO in

19 GROSS, Richard C., HENDERSON, lan. Multinational Operations. In CORN, Geoffrey S. et al. (eds) U.S.
Military Operations: Law, Policy, and Practice. Oxford University Press, 2016, p. 347

20 UNGA, Seventy-Second Session. Responsibility of International Organizations. Comments and Information
Received from Governments and International Organizations - Report of the Secretary-General. 26" April 2017,
A/72/80

2L GAJA, Giorgio. Articles on the Responsibility of International Organizations — Introductory Note. United
Nations Audiovisual Library of International Law, p. 5



case they would be responsible over a failure to do so. As such, it is justifiable to analyse the
responsibility regime closely. Secondly, arguably applicable law without responsibility would
be of merely abstract question and largely indistinguishable from accepting legal norms as a
matter of policy without legal relevance, and as such would not have any effect as a matter of
law to the conduct of the MMO.?? Similar approach can find certain support elsewhere in
academia, as responsibility and legal consequences can be linked into the very definition of
law.?® In any case, it is debatable to hold the legal obligations applicable, if not in theory then
in reality, to the multinational operation if the breaches of those obligations would not bring

forward legal consequences to any involved legal entity.

1.3 Outline of the study

The thesis is divided into five parts. First and second parts lay out the framework for the
study and gives the definitions for the analysis used in the later chapters. First part lays out the
characteristics and definitions of MMOs and their framework. The second part deal with
question of when the different entities, either the international organization or the TCSs, can
have different scope of IHL and how they present themselves. With that framework, the third
part starts the analysis of common standard for the MMO by analysis whether the international
organization’s scope of IHL can be the common standard unifying the MMO obligations.
Fourth part analyses the TCS’s obligations and whether they can “escape” their legal
obligations when contributing troop contingents to MMO. As such, the MMO contingents can
be bound by two different levels or scopes of IHL obligations, one from their home TCS and
one from the international organization. Lastly, fifth part deals with possibility of having the
highest TCS standard as the common, unifying standard of IHL obligations to the whole MMO.

First part analyses different military operations that have been conducted, their
characteristics and frameworks. Operations taken for closer study are those under the auspices
of United Nations, NATO, and ECOWAS due to their activity in high intensity conflicts where
the threshold of applicability of IHL is clearly breached and therefore they are better suited for
the aims of the study. The first two parts should then set the scene for the detailed analysis of

how the problem of differentiated obligations can be handled in different MMO settings.

22 | ARSEN. The Human Rights Treaty Obligations..., pp. 105-107

23 PELLET, Alain. The Definitions of Responsibility in International Law. In CRAWFORD, James et al. (eds.)
The Law of International Responsibility. Oxford University Press, 2010, p. 4. Although, as Pellet further
acknowledges, the definitions of law can be debated into eternity and are outside the scope of this study.
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Second part deals with the possible differentiated legal obligations applicable to the
entities. Firstly, there are different treaty obligations, where the actors in MMO have not ratified
and therefore do not possess all the same obligations that IHL treaties lay out. However, even
while states accept that they are bound by same legal obligations, either treaty law or customary
law, they often interpret the obligations differently. As such there is disparity among the
common obligations due to different interpretations of common obligations. Similarly, disparity
can arise from so called common but differentiated obligations. These are the obligations that
employ the term “feasibleness” in precautions to be taken in order to protect civilians.?* The
term “feasible” refers to the fact that states are obligated to do what they can but are not asked
to do the impossible. That can, with different technological abilities or otherwise, bring
differentiated obligations to the entities within the MMO framework.

Third part starts with analysing the international organization’s obligations as a common
standard for the MMO. The chapter also analyses the evolution of MMOs, their characteristics
and practice. Based on those analysis, the chapter looks into whether the MMOs can have
organization’s scope of IHL obligations as MMO wide rules. To that end, the organization must
be able to possess IHL obligations. Since they are not capable of being parties to the treaties,
the sources of the legal obligations must be researched. Secondly, the study argues that the
attribution of conduct is fundamental to de facto applicability of legal obligations to the MMO
in principle. Without attribution of conduct, and therefore responsibility the legal obligations
would not have any weight under them and would not in factual situation be having effect in
law to the conduct of the military operation. Therefore, international organization must be
attributed the MMO conduct for its obligations to be applicable to the MMO. To that question,
the thesis looks into ILC’s work on DARIO and applicable practice of the international
organizations, states and judicial bodies and especially analyse the principles of attribution of
conduct in specific instances of past MMOQOs. Lastly, the part analyses the organizations
capability of being a party to an armed conflict, as without it the organization’s IHL obligations
could not be applicable. Especially common but differentiated obligations could be presented
as a unified standard by the international organization’s scope of feasible precautions by
constructing the term “feasible” in a way that would not obligate states to ignore the goals and
capabilities of the MMO as a whole, even if the TCSs’ own scope of feasible precautions would
be higher.

2 protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of
International Armed Conflicts (Additional Protocol 1), 8 June 1977, Article 57(2)(a)(i) & Article 57(2)(a)(ii)

10



Fourth part deals then with the TCS obligations that might provide an obstacle for
MMO’s unified standards based on international organization’s obligations. First part deals
with clauses in the treaty law that might bind the TCS troops even beyond attribution of
conduct. Such clauses can be found in Convention on the Prohibition of the Use, Stockpiling,
Production and Transfer of Anti-Personnel Mines and on Their Destruction (Ottawa Treaty)
prohibiting assisting or encouraging the use of landmines® and Convention on Cluster
Munitions specifically mentioning the multinational military operations.?® Similarly, Geneva
Conventions obligate states to “respect and ensure respect of present conventions in all
circumstances.”?’ However, the specifics of such clauses are unclear, and it requires analysis
on their effect to the MMO obligations. Lastly, the MMO soldiers might be bound by domestic
legal obligations to conduct hostilities in a certain way, which would make the unified (lower)
standard be unattainable. Second part concerns with possible dual attribution of conduct, where
the MMO conduct could be attributable to both TCS and the international organization
simultaneously, making the MMO to be bound by dual standards of law. Thirdly, the thesis
analyses the prohibition of circumventing obligations by TCS abusing international
organization’s separate legal personality and acting through the organization to avoid their own
obligations. The concept of circumventing exists both in DARIO articles and European Court
of Human Rights (ECtHR) case law. However, it has gained significant criticism and has not
been fully crystallized especially in case of military operations.

The fifth part deals with the possibility of MMO being obligated to have the highest
available scope of IHL obligations as its common standard. While such common standard has
been used in practice, that can be seen as a policy decision. To that end, one must deal with the
clauses in treaties whether agreeing to rules of engagement and accepting MMO to engage in
prohibited activities would constitute “assistance or encouraging” on par with clauses such as
Ottawa Treaty.?® Similarly Common Avrticle 1 can bring forward such possibilities, if one would
interpret the article extensively, by making it to constitute a positive duty to interfere and ensure
respect of IHL of other states and entities. One of the methods to ensure respect is the conduct
in the institutional decision-making process (especially voting) to ensure that the MMO would

not breach IHL, even when said decision-making process would not be attributable to the State

25 Ottawa Treaty, Article 1(c)

% The Convention on Cluster Munitions. 2008, (Hereafter Convention on Cluster Munitions) Article 21(3) and
Article 21(4)(d)

27 Convention | for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field. 12th
August 1949. Art. 1. Common to all Geneva Conventions and Additional Protocol I.

28 Ottawa Treaty, Article 1(c)
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but to the organization itself. The Common Article 1 would be especially present for the
different interpretations that the TCS might have regarding the same obligations. However, it
seems that the Common Article 1 cannot obligate states to ensure that other entities respect IHL
treaty obligations that they have not consented.

The study then concludes that the IHL allows the possibility of having unified
standard of common but differentiated obligations based on the overall considerations of the
MMO regarding what is feasible. Furthermore, in cases where the TCSs are have significant
influence in the conduct of the operation, they are under an obligation to ensure that the
interpretations of the common obligations do not allow leeway to an extent that they would
consider the conduct a breach of the obligations. However, the entities involved in the MMO
are not allowed to escape their treaty obligations when the treaties include clauses obligating
state parties to follow them beyond rules of attribution of conduct, which seemingly includes
vast majority of the IHL treaties. Similarly, there are no obligations to ensure highest available
scope as a unified standard to the operation, still allowing differentiated scopes of obligations

to the entities involved in the military operation.
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2. Definition and Characteristics of multinational military

operations

This chapter aims to give overview of the MMOs that the study will be using. The
definition will be shown by analysing the different entities that have undertaken military
operations, looking into the past operations, to show the common characteristics that MMOs
have and to highlight the differences between them. There are certain unifying characteristics
of all MMOs that have been established under the auspices of international organizations.
Firstly, the military operations are vehicles for both the organization and the troop contributing
states. No international organization currently possess their own troops, and therefore must
borrow them from their member states or other states willing to contribute troops for the
operation, from TCSs.

While the organization is in theory in control of the troops of the MMO, the transfer of
authority over the TCSs troops to the organization is never full.?® TCSs keep criminal and
administrative jurisdiction over their troops and the organization has very limited authority over
the punishment of the individual soldiers in their military operations.*® Often in reality the
command and control that international organization possesses over the MMO is operational
command and control.3* While certain MMOs have different understanding of the terms, the
thesis adapts NATO terminology regarding the operational command and control. Under
NATO glossary of terms operational command and control refers to “The authority granted to
a commander to assign missions or tasks to subordinate commanders, to deploy units, to
reassign forces, and to retain or delegate operational and/or tactical control as the commander
deems necessary”® and “The authority delegated to a commander to direct forces assigned so
that the commander may accomplish specific missions or tasks which are usually limited by
function, time, or location; to deploy units concerned, and to retain or assign tactical control

of those units.””®?

2 FERRARO, Tristan. The Applicability and Application of International Humanitarian Law to Multinational
Operations. International Review of the Red Cross. 2013, Vol. 95, No. 891/892, p. 588

30 LECK, Christopher. International Responsibility in United Nations Peacekeeping Operations: Command and
Control Arrangements and the Attribution of Conduct. Melbourne Journal of International Law. 2009, Vol. 10, p.
349

31 CATHCART, Blaise. Command and Control in Military Operations. In GILL, Terry D, FLECK, Dieter (eds.)
The Handbook of the International Law of Military Operations. 2nd Edition. Oxford University Press, 2015. pp.
261-2

32 NATO. NATO Glossary of Terms and Definitions. AAP-06 Edition 2014. 2-0-3

3 Ibidem
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However, no two MMOs are exactly the same. They all differ in their systems of chain
of command, amount of TCSs involvement in the decision-making in different instances, TCS
cooperation and collaboration in missions and the intensity of the conflicts and operations and
the overall aims of the operations, ranging from peace keeping into military occupation or
overthrowing sitting governments. But while all MMOs are different, one can detect general
guidelines on how the leading organization conducts their operations under its command and
control. Such MMOs can be found especially from NATO and to certain extent UN and
ECOWAS, who possibly due their active participation in conflicts have more defined practices
in their operations.

To understand the framework of the MMOs and the tasks and influence that the
international organization and the TCSs have over it one must look into the relationship between
the international organizations and their member states. International organizations exist in both
horizontal and vertical relationship to their member states. Vertically, it is the member states
that establish international organizations and assign its tasks, authority and competence.3*
Similarly, the member states have the power to dissolve the organizations they establish. In that
sense, organizations are vehicles to their member states and are under their influence. Similarly,
the organization’s representatives in the chain of command of the MMO are often nationals of
the TCSs. However, in theory they should own their loyalty to the organization instead of their
own states and their conduct should be deemed conduct of the international organization. On
the other hand, the horizontal relationship comes from the organizations’ autonomy from its
member states. They possess separate legal personality from the member states, can enforce
their rights against other states as sovereign equals and possess broad immunity from the other
states, shielding them from individual member states authority and influence.

The degree of autonomy that international organizations possess differ greatly, and that
influences their military operations. If member states are highly influential and often present in
the organization’s decision-making process, then the autonomy of the international organization
would be diminished regarding the conduct of the MMO. However, when the organization itself
is stronger and its organs are not seating the member states’ representatives but the
organization’s own personnel, it can have greater autonomy and have more distinct will from
its member states in conducting the military operations. These differences influence greatly the
MMOs’ legal obligations.

3 DAUGIRDAS, Kristina. How and Why International Law Binds International Organizations. Harvard Journal
of International Law. 2016, Vol. 57, No. 2, p. 327
% Ibidem
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Another point of difference between the different MMOs is the possible inclusion of
non-member states of the international organization to the MMO. Such examples have been
seen especially in NATO and EU operations. Non-member states might not have similar place
in the usual decision-making structure of the organization as the member states might.
However, their placement in the structures can be agreed in the inclusion to the MMO and the
status of force agreements between the organization and the non-member state TCS.

Since the question of unified standards of IHL application is often based on factual
conduct of the MMO, the analysis of the different MMOs is necessary. This chapter focuses on
NATO (a.), UN (b.), and ECOWAS (c.) operations. While other entities have carried out
military operations, such as European Union and African Union, the ones presented in this paper
are characterized by higher intensity of conflict. Therefore, they are more applicable to the
study of different IHL obligations, since less intense operations might not breach the threshold
of application of IHL at all.

The analysis will focus firstly on how the chain of command structures are arranged in
the MMOs and what is the standard and amount of international organization’s involvement in
the decision-making processes on different instances. Some MMOs can have organizations’
organs being very present in the questions of how the MMO conducts its operations, while
others can only issue more general guidelines for outline of the operation and allow TCS
themselves take the leading role on the ground. Secondly, the chapter inspects the collaboration
between the TCS. Whether the TCS act as separate parts of the MMO or they are highly unified
and entangled group of soldiers acting together in specific missions can have influence on the
common standards of IHL obligations. Lastly, the MMO framework is highly influenced by the
intensity of the conflict, and the chapter aims to look into whether there are similarities between

different lead-10 operations depending on the intensity of the conflict.

2.1 United Nations
UN operations have been greatly different from each other. Classically the UN has been
conducting peacekeeping missions, where the intensity of the conflicts would be already lower
and the MMO would be more of impartial entity standing between the combatant parties and
securing and upholding the truce or armistice agreements.3® They were only using force in self-

defence and did not take part in the hostilities in a sense of becoming a party to the armed

3 HILLEN. Blue Helmets..., p. 22
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conflict and the combatant parties gave their consent to the peacekeeping force.®” The
traditional peace keeping operations were conducted by lightly armed troops employed not for
ambitious military missions but to stabilize and offer possible environment for the combatant
parties to find diplomatic or political resolution to the conflict.®®

However, after the cold war UN has taken up so called second-generation peacekeeping
operations that are more of peace enforcement than peace keeping.® In these missions UN has
taken part in the conflict as a combatant party, aiming to enforce the peace. The peacekeeping
force acted without the consent of the combatants, and were tasked with disarming and
demobilizing belligerents, enforcing safe zones, and even take up many governmental
functions.*® The military function of the operations was merely one part of the whole operation,
including diplomatic, political, and economical efforts aiming to strengthening the host state.*!
Many of the second-generation peacekeeping operations, however, lacked the necessary
infrastructure, resources and command and control structure for effectively enforcing peace and
succeeding in their missions.*? However, the operations were still tasked with creating possible
environment for political resolutions of the conflicts and were not aimed to coerce the warring
parties into stopping combatant actions.*® The second-generation peacekeeping operations are
as far as UN went with the peace enforcement. Other missions that went further than mere
peacekeeping were usually authorized by UN but conducted by either regional organizations or
ad hoc coalitions of willing under lead state command and control.** While certain UN
operations had limited peace enforcement capabilities and mandates, they never engaged fully
in the enforcement operation.*

Since the goal of this study is to research the different scopes of IHL of the entities
engaged in the MMO and possibility of unifying standards to the operations, the focus is
therefore to the second-generation peacekeeping operations regarding UN. The classical
peacekeeping operations hardly qualified even as a combatant party and therefore would not be
bound by IHL in the first place. Therefore, the interest lies in the operations that could be bound

by IHL and to research how the different legal obligations interoperate in such framework.

37 Ibidem p.23

38 lbidem p. 22
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43 |bidem

4 |bidem pp. 29-30
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UN military operations get their authority and strategic direction from Security Council,
which establishes the UN MMO by its resolutions.*® The legal status of the troops contributed
to the MMO is established by agreements between UN and the TCS. UN has published a model
of the agreements which is intended to be used as basis for the agreements done in actual
cases.*’

Generally, the TCSs retain an element of command and control over their contributed
personnel and equipment.®® They therefore agree on the limits of their troops usage by
authorising the troops to the UN operational command and control, giving UN the authority
“over deployment, organization, conduct and direction” of the troops in the MMO.*° The limits
would specify the time, area and purpose that UN can use the troops.>® The UN chain of
command would then go from UNSC to Secretary General and to Undersecretary General of
Department of Peacekeeping Operations (DPKO).>! UN representatives, namely Head of
Mission and Head of Military Component have the overall operational command and authority
over the MMO in field.>® Therefore, the UN MMOs have unbroken chain of command that
assigns the operational command and control to Head of Military Component which answers
through the chain of command to Secretary General and UNSC.53 Under the UN representatives
the tactical command and control was vested in national contingents” commanders.>* Otherwise
the TCS are largely removed from the operational decision-making process, at least in paper,
and only keep their usual rights to call their troops off or refuse orders given to them through
the chain of command.

However, in practice the UN chain of command is often broken and TCSs both ask for
confirmation to UN orders and seek advice from their national governments outside the chain
of command.>® Often, the TCSs gave primacy to their national governments orders when those
conflicted with UN chain of command’s orders.%® Other times, the UN chain of command was

replaced by a national one for specific tasks out of necessity, as the practiced national chain of

4% CAMMAERT, Patrick C., KLAPPE, Ben F. Authority, Command, and Control in United Nations-led Peace
Operations. In GILL, Terry D., FLECK, Dieter (eds.) The Handbook of the International Law of Military
Operations. 2" Edition, Oxford University Press, 2015, p.181

47 UNGA. Model Agreement Between the United Nations and Member States Contributing Personnel and
Equipment to United Nations Peace-Keeping Operations. 23 May 1991, A/46/185

48 CAMMAERT, KLAPPE. Authority, Command, and Control..., p. 181

4 UNGA, Model Agreement..., para 7

% CAMMAERT, KLAPPE. Authority, Command, and Control..., p. 182
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commands were better equipped to handling the difficulties of the missions.>” At times the
whole UN chain of command was so overwhelmed that the TCSs felt it to be necessary to act
outside it.>® There have been also cases where UN is assisted by parallel forces that do not act
within UN command and control.®® During Yugoslavian mission, it was up to UN special
representative of the Secretary General to ask for air support from NATO states. However, after
the request it was up to NATO to conduct the tasks.

The command and control of MMO influences greatly the possible legal obligations that
the MMO must uphold. Firstly, the attribution of conduct of the MMO is determined by the
effective control of the MMO, of which command and control is critical. Following that, as a
general rule, attribution of conduct is mirroring to an extent the question of whose legal

obligations are applicable to the MMO.

2.2 NATO

After the Cold War was over, the NATO has become more active in other sort of tasks,
mainly peacekeeping and peace-enforcement operations, often (but not always) under UNSC
authorization. The NATO operations are often highly intensive conflicts where NATO is clear
combatant party conducting war-like operations. Examples of these are NATO’s Yugoslavian
operation, dubbed Operation Allied Force, and Libyan intervention, called Operation Unified
Protector. Both of those operations were characterised by widespread use of air power on
NATO’s part, bringing the full-scale applicability of IHL to the question. While NATO has
conducted less intense operations too, such as peacekeeping mission in Kosovo, KFOR, and
Afghanistan International Security Force (ISAF), often those operations still breached the
threshold of intensity to be considered armed conflicts where NATO was a combatant party.

NATO command structure is generally well established and seemingly follows the
similar approach in all of the NATO military operations. The highest decision-making body of
the NATO is the North Atlantic Council, which seats representatives of the member states.%°
Under the North Atlantic Council there are different committees, similarly seating

representatives of the member states, most importantly the Military Committee and the

57 Ibidem p. 159

58 lhidem pp. 159-160, giving out an example of UNTAC operation in Cambodia where TCSs reported to their
own national authorities instead of UN central command

5 lbidem p. 152 showing that US, France, and NATO have been giving air support to UN peacekeepers in
Yugoslavia, Rwanda and Somalia.

% North Atlantic Council [online]. NATO, 10" October 2017 [cit. on 24" May 2018]. Available at
<https://www.nato.int/cps/ic/natohg/topics 49763.htm> Member states can be represented either by diplomatic
representatives, defence or foreign ministers or heads of state depending on the decision-making level.
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International Military Staff.5! They are tasked with political guidance of the NATO and provide
the MMO with its military goals, desired end results and possible constrains on the operation
member states might wish to impose, including rules of engagement.®? NATO decision-making
process at that level is also unanimous, meaning that every member state must agree to the
decisions in NAC before they can be carried out.®

NAC also approves the eventual operational plan composed by another NATO organ,
Allied Command Operations, which consists of member states’ personnel.® Eventually the
NAC also approves Supreme Allied Commander Europe’s target sets of possible military
objectives the MMO will attack against.®® Joint Operations Command generally has operational
command and control over the MMO.® It is also the organ who is in charge of decisions
regarding which weaponry to use (lethal or non-lethal, precision guided or not) within the limits
issued by the North Atlantic Council.’

Certain other aspects of NATO operations, however, are not organized in same way.
One example of this can be taken from detention policies of NATO operations, which differ
considerably between the MMOs. During Kosovo Force peacekeeping operation, NATO
declared common policy on detention for the whole operation.%® The TCS then had to conduct
their detentions within the NATO issued limits. But on the other hand, during Afghanistan
operation NATO failed to issue similar guidance and the detention issues were left purely to
the TCSs considerations.5°

One can see therefore that in NATO’s member states are highly involved in the decision-
making process. While the decisions are done in NATO organs and therefore generally
attributable to the NATO itself, the TCSs in military operations are able to influence the conduct
of the operation greatly. However, the TCSs control over the decision-making process differs

from operation to operation. In the beginning of NATO’s Yugoslavian operation both NAC and

61 Ibidem. Furthermore: International Military Staff [online]. NATO, 15™ June 2017 [cit. on 24™ May 2018].
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every member state individually.”® The political review also consisted of reviewing every target
individually, not as target lists or guidance on types of legitimate targets. However, eventually
even during the Yugoslavian bombing campaign the NATO review process eliminated the
NAC’s review process over individual targets, although individual member states still had the
right to veto possible targets.”* Later, as seen above, NATO operations removed the member
states from the operational decision-making process, limiting them into issuing overall
constrains and accepting target lists instead of individual targets. But even then, seemingly the
presence of TCSs’ nationals in the NATO organs (and seemingly in dual capacity as NATO
organs and TCS representatives) the TCS had more influence over the MMO than in cases of
UN MMOs.

Furthermore, non-member states to the NATO have taken part in the operations. Those
states generally are planted into the NATO chain of command and are under NATO’s
operational and tactical command and control.” However, the NATO organs would have the
non-member state TCS’s nationals in those organs, to assist with issuing correct tasks to the
TCS’s troops, ensure that the capabilities of the troops is correctly understood and finally to be
a “red card” holder, to ensure that the tasks of the TCS’s troops would stay within their national
caveats and legal obligations and possibly refuse orders if there is a threat of the orders breach
their legal obligations.” In an essence, the non-state member TCSs operations followed closely
the state-member TCS approach, although they were not present at the political review sector
at NAC and had to issue national caveats for the limits of their participation. Therefore, they
lacked some of the influence that member states had on how the NATO as a whole conducted

the operation.

2.3 ECOWAS

ECOWAS as an organization was founded to increase economic cooperation and

integration among West African states.”* Ultimately it was meant to lead into European Union

0 PETERS, John E. et al. European Contributions to Operation Allied Force: Implications for Transatlantic
Cooperation. Rand publications, 2001. p. 26

™ lbidem p. 27
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Karl P. (ed.) Precision and Purpose: Airpower in the Libyan Civil War. 2015, Rand Corporation, p. 320 regarding
Swedish experience in Operation Unified Protector. See also NARDULLI, Bruce R. The Arab States’ Experience.
In MUELLER, Karl P. (ed.) Precision and Purpose: Airpower in the Libyan Civil War. 2015, Rand Corporation,
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like customs union and common market between the member states.” While the organization
originally did not hint in any way towards any military capabilities or intents, it did develop
into possessing capability and mandate of enforcing peace by military means in the region.
ECOWAS military operations, especially the ECOMOG, has been characterized by
weak chain of command and a domination of the whole MMO by one TCS, namely Nigeria,
during the operation. During the Liberian operation, vast majority of the troops, rising up to
70%, were contributed by Nigeria.”® Similarly, many of the leadership positions were reserved
to Nigerians and all the commanders of the ECOMOG apart from the first one (Ghanan
national) were all Nigerians.”” However, the ECOMOG was still nominally under unified
command of ECOWAS and its conduct could therefore be seen as attributable to ECOWAS,®
although there were claims that in reality the unified chain of command of ECOWAS was
breached by Nigeria often.”® Nigerian troops preferred to both confirm the ECOWAS chain of
command orders but also to completely ignore the ECOWAS wishes and act according to the
wishes of their national government. The domination got so far that the MMO was hardly acting
under ECOWAS’ wishes as an autonomous entity but were largely an agent of Nigeria.
Similarly, the smaller TCSs exercised considerable operational control and command over their
contributed troops, to further compromise the unified chain of command.®° The ECOWAS
representative who was charged with directing the conduct of the ECOMOG did not have
specific lines of communications with the MMO, which further ensured the lack of ECOWAS

control over the MMO.8!

2.4 Conclusion
The unifying characteristics of MMO, and how the study understands MMOs, can be
therefore be deducted from the examples listed earlier. They consist of international
organizations framework but since the organizations do not possess their own troops, the troop

contingents must be contributed to the MMO by the TCSs. The command and control of the
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contributed troops is then at least on paper authorized to the international organization and its
organs.

But the command and control is not unlimited, as in all the cases the TCSs keep criminal
and administrative jurisdictions over their troops and are still responsible for their training and
salaries. The organization possess operational command and control. However, how the
international organizations command and control is respected in practice still differs a lot.
NATO has seemingly strongest chain of command and highly developed interoperability
regarding their operations. TCSs rarely act outside the chain of command or avoid orders from
the NATO personnel. However, as seen in certain examples of UN operations, their TCSs are
not always willing to respect the chain of command and the TCSs governments can interfere
with the chain of command of the military operation. ECOWAS operations can be taken as an
extreme example where the organization’s command and control over the MMO is extremely
limited due to the TCSs interference and neglect of the chain of command. Furthermore,
seemingly TCSs have more powers in influencing the NATO’s decisions due to the unanimous
rule in the decision-making process.

It is important to look into the factual situations in the MMOs. It is the facts, not the
control on paper, that influences the legal framework that will be analysed in the following
chapters. Legal questions such as attribution of conduct and possibilities to ensure respect of
IHL are dependable on the factual effective control in the field or real capabilities of ensuring
respect of IHL, not on what has been written on paper and signed in agreements between the

organizations and TCSs.
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3. Sources of different obligations

Before getting into the question whether MMO have unified standards of IHL
application it is important to look into how the differences in MMO obligations can come into
being. In other words, what are the different obligations that must be folded into a common
standard for the MMO. On the first glance one could argue that since Geneva Conventions are
universally accepted and most of the additional protocols and other IHL is established
customary law, the TCS of the MMO would be bound by same legal obligations anyway.

However, that is not the case and, there are major differences in their obligations. There
are differences in binding treaty law to the entities. While it is true that Geneva Conventions
are universally binding, that is not the whole regime of IHL. First of all, not all of Additional
Protocol | is accepted as customary law by all states.®? Since major powers, such as United
States or Israel, still have not ratified the Additional Protocol | and have not accepted the whole
treaty as customary law, which can cause TCS to be bound by different rules within MMOs.
However, arguably the biggest differences in the binding treaty law arises from weapons
conventions,® such as Ottawa Treaty,® Convention on Cluster Munitions (Cluster Munition
Convention),® and Convention Prohibiting Certain Conventional Weapons and its additional
protocols,®® as not all of them have attained universal acceptance and have not necessarily
acquired customary law status.®’

However, even when the binding obligations are, on paper, the same, the entities often
interpret them differently. Prime example of this can be found in NATO operations, where
certain states, mainly USA’s, interpretation of legitimate military target goes beyond what has
been accepted by other NATO states.® USA includes economic targets and other “war
sustainability” targets, which has attained critique from their allies.®® However, since there is

8 SOFAER, Abraham. Agora: The U.S. Decision Not to Ratify Protocol | to The Geneva Conventions on The
Protection of War Victims: The Rationale for The United States Decision. American Journal of International Law.
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no centralized authority that can issue rulings over the interpretations, it can be difficult to have
accepted “correct” interpretations and treat different interpretations of IHL as breaches of law.

Similar disparity arrives from so called common but differentiated obligations. These
are mainly the obligations to take precautions “to do everything feasible” to verify the military
character of the objects® and avoid and minimize incidental civilian casualties.®* The argument
therefore is that the term “feasible” includes differentiated standard of obligation based on the
technological and military possibilities of the states. States with better technological
capabilities, by for example so called smart weapons (i.e. munitions that can be controlled
during their flight to their assigned targets) or better intelligence gathering systems are obligated
to protect civilians to a higher standard than states that simply do not possess the technology
and therefore the does not have similar possibilities to protect the civilian population to the
same extent. When TCSs in the operation has different scopes of what is feasible, there can be
problems regarding which standards the MMO follows or whether all TCS have their own,

individual scope of feasible precautions.

3.1 Different treaty obligations

As mentioned earlier, the most likely source of differences regarding the different treaty
obligations that TCS might possess arise from the weapons conventions. However, that is not
always the case and they are not the only treaties where TCS might have different obligations.
While majority of Additional Protocol I might have customary status, there are still certain parts
that have not been crystallized to customary law. Especially United States has been vocal in its
opposition in certain clauses in the convention, namely granting irregular fighters a prisoner of
war status (continuing issue especially in the time of war on terror), total ban on reprisals and
limiting of legitimate targets (especially Article 56(1) prohibiting attacks against dangerous
forces).%

Out of the weapons conventions, Ottawa Treaty has been the one that has caused most
controversy in MMOs in the past. One of the reasons for that is United States’ refusal to ratify
the treaty. There have been reports of possible United States’ use of anti-personnel mines in

Afghanistan during early days of the campaign, although before the MMO was conducted under

% Additional Protocol I, Article 57(2)(a)(1)

% Ibidem Awticle 57(2)(a)(Il)

%2 SOFAER. Agora: The U.S. Decision Not to Ratify..., p. 784-787; LEVIE. The 1977 Protocol | and United
States..., pp. 340-346

24



auspices of NATO.* However, the situation for NATO seems to be getting better regarding
interoperability after United States have changed its policy regarding anti-personnel mines
stating that it will not use them outside the Korean peninsula.®* However, it is still just a policy
decision and not a legal obligation for US and can therefore be changed in the future.

The issue also exists outside NATO states. Outside Western countries, Nigeria, a
dominant state within ECOWAS and one of the main contributors to ECOWAS military
operations,® has signed but not ratified the Ottawa Treaty and continues to hold a stockpile of
mines.®® Yet, other ECOWAS partners, such as Ivory Coast,®” and Senegal®® have ratified the
treaty and abstained from using anti-personnel mines. Of the other states who have had or
continuingly have active roles in military missions, Israel,® Russia,'® China, ! and Saudi
Arabial® have not joined the Ottawa Treaty and continue to keep the option of using anti-
personnel mines open for their military operations. Similar differences exist for the cluster
munition treaty,'®® but there have been relatively few instances where either of the weapons
have been used. However, it is not unheard of. Saudi-Arabia led coalition of the willing has
been reported to be using cluster munitions, despite some active or supportive members have

ratified the treaty.1%*
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The IHL treaties therefore can cause different IHL obligations to MMOs. As the practice
shows, it has happened in the past and can be happening in the future. While the treaties
occasionally deal with the interoperability issues, such as Common Article 1 of Geneva

Conventions®

or prohibition to assist or encourage non-parties to conduct prohibited by
Ottawa Treaty,% the specifics of those are far from established and will be dealt later in the

thesis.

3.2 Different interpretations

Even when the entities are bound by same obligations, either by being parties to same
treaties or the obligations have been crystallized into customary IHL, the involved entities can
still have different interpretations of their common obligations. Therefore, one state might
engage in actions that it deems fully lawful while its MMO partners might question its legality.
Of course, not every disagreement on an interpretation mean that someone is breaching their
obligations, but it can be possible to stretch the interpretations too far.

Different interpretations of legal rules are almost automatic consequence of the lack of
centralized system where one entity can give the correct and precise standards for obligations.
This study will focus more on more fundamental different interpretations that exist beyond the
individual soldiers’ conduct, such as characteristics of legitimate targets, characterization of
armed conflicts or proportionality principle. In a sense, not every difference in interpretations
are within the study’s scope. One of the clearest examples of different interpretations arise from
the laws of targeting and the question of what constitutes a legitimate military objective. United
states have notoriously used a wide definition of military objectives.” Additional Protocol |
defines the military objectives as objects whose destruction offers definite military advantage,
United States uses terminology of objectives that brings “effective contribution to war-fighting
or war-sustaining capabilities.”?s While it is true that United States is not a state party to the

AP, ICRC study on customary law ruled the obligation as customary law and no state, including

UK, US, and France are contributing logistical and intelligence support to the coalition. Saudi-Led Coalition
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United States, disagrees with the findings regarding the principle of distinction.x® Similarly,
since United States has signed and ratified the Conventions on Certain Conventional Weapons
and its additional protocols, which define the term “military objective” mirroring the Additional
Protocol 11 it seems far-fetched to claim that United States would follow different customary
law definition.

The change in terminology allows the wider targeting practice of United States against
economic targets.2t Some of those strikes, such as strikes against ISIS oil refineries and
unofficial “banks”, i.e. buildings where stashes of cash are hidden, have not been objected by
most states.!!2 However, that is not true in all the cases. During Afghanistan NATO operation,
Supreme Allied Commander in Europe, US General John Craddock distributed a guidance
stating that NATO troops can and should target Afghanistan’s opium farmers directly without
presenting proof that the opium farmers are connected with enemy combatants and are
legitimate military objectives.!*® Certain NATO states, among them Germany, challenged the
guidance and with their strong opposition managed to get the order withdrawn. Similar issues
were presented in Yugoslavian conflict in Operation Allied Force where the NATO member
states vetoed certain the targeting decisions over their threats of it violating the law even if other
TCS were ready to launch the attacks.'!*

The main problem with the different interpretations is the fact that there is no centralized
authority providing the “correct” interpretations of the IHL. Indeed, every state seems to come
up with their own. It is not only in targeting decisions, as during NATO’s Afghanistan operation
there were major disagreements on the detention issues, on the status of detainees and their
treatment.’*® During the same conflict, the TCS to NATO operation even failed to find
agreement on the status of the armed conflict, its existence and its parties.*® Furthermore, the
issue is not limited only to Geneva Conventions, as also different weapons treaties have been

interpreted differently. During NATO peace keeping operation in Kosovo, the NATO
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leadership got a request to assist the local police forces in crowd control operation and to assist
restoring peace and safety to the area. However, some of TCS to the peace keeping operation
were not authorized to use tear gas, as they interpreted it being prohibited by the Chemical
Weapons convention while other TCS did not have such limitations.*'” Therefore NATO
leadership had to be careful in choosing the correct TCS in the missions that benefited from
possible use of tear gas.!8

The problem with different interpretations is that where is the line between mere
different interpretation and outright illegal conduct. In other words, how flexible are the legal
obligations. It seems difficult to have a straight cut answer to the question, but they can be better
judged case-by-case basis. Out of the examples above, it seems sufficient to say that especially
the question of scope of military objective has risen few eyebrows and has crossed the line

between different interpretation and legality in the eyes of some other TCS partners.

3.3 Common but differentiated obligations

The last part deals with obligations that are shared between the TCS and even follow
the same interpretations but have different scope of obligations depending on the TCS’
capabilities. These obligations are Article 57(2)(a)(1) and 57(2)(a)(I1) of the Additional Protocol
I, which obligates states to take “all feasible” precautions to verify the military character of the
targets and avoid and minimize incidental civilian casualties in the course of attacks. The term
“feasible” means that the state parties are only obligated to do what is possible to protect the
civilian population. States that can protect civilians to higher standards are obligated to do so,
and those that cannot are not obligated to do the impossible.

What is possible and practicable then is influenced by the technological advancements
of the party. Especially by the precision technology in armed conflicts, namely precision guided
munitions (PGMs), and new intelligence gathering methods of satellites or spy-drones. Smart
weapons especially are a big deal and deserve scholarly attention. Firstly, they are massively
more accurate than the old dumb bombs. During the World War 11, the 2000-pound bombs used
by allied forces had circular error probable of 1000 meters, while the PGMs can bring the

circular error probable down to couple of meters.*'® During the US military operation Desert
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Storm, PGMs hit their targets 90% of the times while the unguided bombs achieved accuracy
rate of mere 25%.1%° Such increase in accuracy obviously influences the party’s ability to
protect civilian bystanders by massive margins. However, the PGMs are only as accurate as the
target intelligence and communications systems allow them to be.*?! It does little good to have
accurate bombs flying into wrong targets. However, the continuing trend in the recent conflicts
has been that the parties have been using increasing amount of PGMs and the conflicts have
been more and more discriminatory.??

The advantages of the new technology make it easier for states to discriminate between
the intended military objectives and non-combatant objects. That fact has then brought forward
claims that states are under obligations to use the new technology and moreover the obligations
would impose different scope of feasibleness to militaries based on their technological
capabilities. If the party is in possession of high-tech radars, intelligence gathering technology
and PGMs, it can and is obligated to do more to protect the civilian population and civilian
objects from the dangers of armed conflicts.

There are claims that that line of argumentation falls down in Russian conduct in
Chechnya, where the Russian military operations predominately used dumb bombs without care
for what is feasible for civilian protection.'?® However, that fails to take into account the fact
that Russia Chechnya conflict was deemed internal armed conflict by the Russian government.
The Additional Protocol | obligations to take feasible precautions exists in international armed
conflicts. On the other hand, Russia is using at least limited amounts of PGMs in its operations
in Syria, and while it is seemingly far off from NATO standards of total precision warfare it
does not have the capabilities to carry out extended strikes with PGMs.2* Similarly, criticism
for Russian’s failure to strike against correct military targets can be to some extent (although

not fully) be explained by their lack of reconnaissance and surveillance drones used by NATO
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states to gather intelligence and verify the targets.?® Therefore it is not obvious whether Russia
would have breached its obligations to verify feasibly that its targets are legitimate military
targets, because Russia lacked the adequate technology and therefore had lower standards than
for example some NATO states would have.

Such increasing discriminatory possibilities and the ability to avoid collateral damages
then brings forward arguments that the feasible precautions are inherently subjective and differ
between states. Schmitt calls this approach “normative relativism”, where states are judged by
their capabilities of protecting civilians.'?® Simply put, states with precision warfare abilities
must do more to protect civilians than states without such capabilities. The approach has not
been fully accepted in academia and scholars have argued against the doctrine by claiming that
it conflicts with principles of parity, equality of combatants, and rejection of reciprocity.t?” IHL
has been applied to all combatant states equally. However, while it is true that the law does not
directly obligate states to use PGMs,?® the wording of “all feasible precautions” speaks for
subjective standard of law which would take into account the different weaponry that the
combatant parties possess. Unlike many other rules of IHL, the precautions have not been
worded as absolute prohibitions (such as prohibition to targeting civilians, using human shields
or prohibition of using certain weapons) but allow such disparity between the combatants.*?°

That approach would be on par with certain environmental treaties, which allow less
developed states to escape the same obligations that bind the developed states to accommodate
their technological and economical standing and incapability of fulfilling the higher
obligations.*® Certainly, there is no clauses allowing technologically advanced party to take
less than feasible precautions only because its adversary lacks the possibilities of upholding
same standards. 3!

Similarly, authors argue that such approach would put technologically advanced parties
to disadvantage because they would be hold to a higher standard.*®? Following that, states might

not wish to develop precision technologies in order to avoid being bound by higher scope of
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law, which would then hurt the development of capabilities of conducting more humane and
discriminate military operations. However, such fears should be diminished by the fact that
PGMs are still highly advantageous in armed conflicts despite the increased obligations. The
states with precision technology can reach their targets with higher accuracy and better chances
of success than those without such technologies. Therefore, the states without PGMs should not
want to avoid gaining that technology merely to escape higher scope of obligations.!3

Second string of arguments against the normative relativism arrive from the fact that
there are multiple reasons to use PGMs apart from legal requirements. Contemporary conflicts
often require political support from domestic population, international community and from the
public in the war zone.!3* Civilian casualties hurt that support. Collateral damages work as a
propaganda tool, fuel the recruitment campaign for further terrorists and increase anti-war
sentiments.’® Therefore on the absence of clear treaty clause for obligating states using
PGMs, 3¢ the state practice only proves that the use of PGMs is helpful for the war effort but is
not a legal obligation.'®” Yet, while the argument can be taken against the existence of
crystallized customary law norm, such argumentation does not take into account the fact that
the use of PGMs, when feasible, is obligated by Article 57 of AP1.1% While there are other
reasons for states to use PGMs, that does not mean that there would not be a legal obligation to
do so as well.

However, the obligations to protect civilians can be taken too far by media or NGOs,
who can see PGMs as a magical tool for zero-casualty warfare.'®® Such examples are Human
Rights Watch’s criticism of NATO operations in Yugoslavia and US operations in Iraq, where
the reports focused on specific incidents arguably within the normal conduct of war resulting
in low amounts of collateral damages.'*° However, those are not legal obligations to minimize
collateral damages to unreasonable levels, but are merely de facto standards that states can be
judged upon, based on so called “CNN effects”, where the conduct of warfare is judged by the

public based on public opinion instead of law.
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Therefore, accepting that the obligations to take feasible precautions are influenced by
technological advancements, there is still a question on the specifics of the obligations. Namely
authors have debated whether the obligation to use PGMs is absolute and states are obligated
to use them all the time, or at least in every case where specific qualifications are fulfilled such
as urban warfare. There are arguments that seem to claim that the states’ actions in the recent
conflicts have modified the rules regarding the use of PGMs in urban settings.*! The argument
is based on the fact that states’ actions should be used to reveal opinion juris instead of their
statements. However, that fails to take into account that there are multiple other reasons to use
PGMs in conflicts apart from legal obligations, as explained earlier. Further, that fails to
acknowledge the fact that it might not be “feasible” to use PGMs at every case. Firstly, there
are scenarios where the PGMs might not even be better for avoiding collateral damages. They
can be countered by smoke screens and GPS jammers.'#? Further, smaller calibre unguided
bombs can be less deadly for civilian bystanders in urban areas.*

But even if one would form the obligation to force states to use PGMs in urban settings
when they are the most collateral damage-limiting form of warfare, such obligation might not
be possible. States do not necessarily possess unlimited numbers of PGMs and might wish to
save them for situations where the likelihood of collateral damages is higher and PGMs are
needed more.'** That argument has then been criticized for allowing states to refuse the use of
PGMs over future hypothetical situations.* While states have in some cases acted according
to those principles and used their PGMs in the early stages of the conflicts, that has been done
for tactical reasons to achieve air superiority by PGMs instead of legal obligations.*® Indeed it
is not simply hypothetical question that states might run out PGMs without saving them for
future targets. It has been very real possibility that states would run out of PGMs. In the latest

NATO conflict in Libya most states were running low on PGMs merely after a month into the
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conflict.}*” Even United States, the spearhead for PGMs, has been facing similar problems.148
It would be counterproductive to obligate states to use their PGM reserves straight into the
conflict, especially in cases where the conflicts are expected to last for a longer time. Of course,
Libyan conflict was conducted totally with PGMs without NATO forces dropping a single
unguided bomb.'*® That does not prove that there is an obligation to use PGMs all the time, but
that it was feasible for the NATO parties to use PGMs in all situations in the Libyan conflict
considering their reserves. Obviously, the decisions on limiting the sorties because of the lack
of PGMs would be a political one and not mandated by a legal obligation.

The obligations to use technology in order to protect civilians vary based on the
available technology. Additional Protocol | standard of what is feasible logically means that
states are not expected to do the impossible. However, that does not mean that states who
possess PGMs would be obligated to use them in every case, but merely when it is feasible.
While the latest NATO campaign has been conducted fully with PGMs, that has not crystallized
any norms to obligate states to use only PGMs, it merely proves that when NATO has been
fighting with a large arsenal of precision weapons it is feasible to use them in every case. Often
the question is not about protection of civilians but merely military strategical issues, as it is
advantageous to actually hit the intended targets instead of dropping multiple sorties of dumb
bombs off-target.

Establishing the existence of common but differentiated obligations brings forward the
question to the thesis regarding how obligations are dealt with in a multinational coalition
setting. Is the whole MMO treated as a single entity regarding what is feasible, or are all
coalition members following their own scope of feasibleness? Or is there a minimum scope that
the MMO must at least fulfil, before looking into possible higher scopes of the certain TCS?
Such multi-level system of feasible precautions can cause issues for interoperability of the
MMO and might force the TCS with higher scope of feasibleness to use the (limited) stacks of

precision guided munitions in situations where their need is not the most fundamental.
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3.4 Conclusion

The TCS of the MMOs can, and often do, have varied obligations under IHL. While
major parts of IHL is either universally binding or established customary law, that does not
mean that states have managed established a single unified and common standard for their IHL
obligations. Parts of the treaty law have not crystallized into customary norms and do not have
universal acceptance. Those are mainly the weapons treaties, but also parts of additional
protocols to the Geneva Conventions.

However, even when the norms are universally accepted and customary law and
therefore binding in principle to all TCS in MMOs, the states can interpret them differently.
Such situations are problematic as every TCS believes that their interpretation is correct one
and is fully compatible with their IHL obligations. However, there is a possibility that other
TCS in the MMO disagree with the interpretations and hold them illegal altogether. Of course,
not every case of different interpretations of obligations result into one party breaching their
obligations. It is entirely possible that one party interprets their obligations too strictly. It is also
questionable if the IHL does allow some flexibility. However, the system is still highly
problematic as without centralized authority that could issue judgments over the correct
interpretations it is impossible to know how is correct and when do states cross the lines of
legitimate interpretations. Especially issues regarding targeting, such as definition of military
objective or proportionality, can cause problems within the MMOs.

Lastly, the MMOs can have different standards of feasible precautions, so called
common but differentiated obligations. The TCS can have different levels of technological
advancements and therefore different scopes of what is considered feasible precautions to
minimize the risk to civilians in military operations. Since the PGMs can be scarce, MMO might
want to save them to cases where the precision is most useful. However, that might force
exceptionally advanced TCS (such as USA, with by far the greatest stocks and highest rate of
munitions) that has higher scope of what would constitute feasible precautions either to abandon
its own standard of feasible obligations or refuse from taking part in the missions without
PGMs. Therefore, IHL is not fully homogenous regime. That can cause fundamental problems.

The question is how international law manages the issue.
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4. International organization’s scope of obligations as unified

standard

After establishing the framework of defining the characteristics of MMOs and how the
different IHL obligations can come into being, the next step is to look into the possibilities of
having unified standards of the obligations for the whole military operation. The chapter
explores international organizations’ obligations as the base for the unified standards for the
whole MMO. When the MMO is conducted under the auspices and leadership of an
international organization, it would then be the international organizations’ obligations that
could provide the baseline.

However, there are certain qualifications for the international organization to fulfil
before its obligations can be established as common standard for the MMO. Firstly, the
organization must be able to possess legal obligations. To that end, the organization must have
legal personality'® and be able to be a party to an armed conflict.*>* The following chapter
shows that the international organizations that are currently conducting military operations are
widely regarded, and should be regarded, as having international legal persons. However, it is
more difficult question to find when the organizations can become a party to an armed conflict.
Attempt will be made to analyse and establish the standard for holding the organizations as
combatant parties. Secondly, since the organizations cannot be parties to the IHL treaties,**? the
obligations binding force must be established from other sources. Possible sources of the
obligations can be found from customary international law, unilateral declarations of the
organizations and bilateral or multilateral agreements between the international organizations
and TCSs or host states.>

Next, the conduct of the MMO must be attributable to the international organization.
Without the attribution, the organization’s legal obligations would not come into effect and the
MMO would be based on primarily on the obligations of the TCS that the conduct of the MMO
is attributable.’®* Unless specifically mentioned in the treaties or elsewhere, the entity that is

attributed the conduct or responsibility will have its obligations the being solely applicable to

10 DANNENBAUM. Translating the Standard of Effective Control..., p. 129

151 AARON, Marvin R., NAUTA, David R. D. Operational Challenges of the Law on Air Warfare. The Example
of Operation Unified Protector. Military Law and Law of War Review. 2013, Vol. 52, No. 2, p. 357

152 TITTEMORE, Brian D. Belligerents in Blue Helmets: Applying International Humanitarian Law to United
Nations Peace Operations. Stanford Journal of International Law. 1997, Vol. 33, pp. 95-97

153 DANNENBAUM. Translating the Standard of Effective Control..., p. 130
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the MMO.® It would be difficult to see how TCSs obligations would be applicable to conduct
of an MMO that is not attributable to them. By definition, TCSs would find it difficult to ensure
their obligations to be fulfilled in a situation where they are not attributed the conduct, and in
any hand would not be responsible over the breaches of their obligations by the MMO without
attribution of conduct or responsibility without specific clauses. It is questionable if the
obligations could exist in purely theoretical manner without any entity being responsible over
fulfilment of those obligations.*®

Therefore, the chapter shows an overview of the possibility of having international
organization’s scope of obligations as a common standard of the MMO. However, it also
highlights fundamental issues with the idea that the organization’s obligations would be the
only applicable standard. TCSs generally have refused their contingents from conducting
hostilities with less strict legal obligations that are binding to the state itself. The state practice
in that issue is seemingly well established. Since the international organization’s obligations

are often minimum applicable scope of legal obligations, they are often unable to provide the

common standard for MMO obligations.

4.1 International organizations’ possibilities of being bound by the

legal obligations
If the international organization’s obligations would constitute the bottom line of the
unified legal obligations of the MMO, the organization must be able to possess international
legal obligations in the IHL framework. Therefore, the organization must firstly have an
international legal personality to make it possible generally that they can possess international
rights and obligations. Secondly, the international organization must be able to become a party

to an armed conflict in order to its IHL obligations can become applicable.

1%5 Such specific clauses can be found in Convention on Cluster Munitions (dealt earlier) or in Common Article 1
of Geneva Conventions which obligates parties to “ensure respect of the present convention in all circumstances”
which specifically targets their armed forces even in cases where the conduct might not be attributable to the TCS.
DORMANN, Knut et al. Commentary on the First Geneva Convention. International Committee of the Red Cross,
2016, pp. 40-41

1% However, difference should be made between any responsibility over the breaches of legal obligations, as
discussed here, and effective enforcement of the obligations which is debatable issue. However, the study does not
claim that the existence of legal obligation would be subject to possibility of effective enforcement, merely that
one entity should be responsible for fulfilling the obligations.
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4.1.1 International legal personality of international organizations

Firstly, it is important to remember that in order for international organization to possess
legal obligations it must have separate international legal personality from the member states.’
Without that, the organization would be nothing more than a forum of cooperation between its
member states without any practical relevance regarding legal obligations of the MMO.
Regarding to the question of how international organizations gain the international legal
personality there are two dominant theories, namely objective and subjective theories. Under
objective theory the organizations have legal personality when it fulfils the criteria of legal
person regardless of the wishes or intentions of the member states.>® On the other hand, under
subjective theory the legal personality is based on the intentions and wishes of the member
states who, either expressly or implicitly, give the organization its legal personality.'®
Expressly given legal personality refers to cases where the member states expressly state it or
write it in the constituent instruments of the international organization.®® On the other hand,
implicitly given legal personality refers to cases where the legal personality is derived from the
functions and rights of the international organization as if member states would not have given
the organization its legal personality they would not have conferred it functions that require
legal personality.*6!

While International Court of Justice (ICJ) has endorsed the subjective legal personality
in its reparations advisory opinion, in practice the theoretical framework is not as important as
generally the status of international organizations’ legal personality does not change too much
regarding which theory is followed.'®2 The member states could still be in control regarding
whether the international organization fulfils the objective criteria or not. However, analysis of
most active organization who conduct military operations have been affirmed to have
international legal personality.*63

UN legal personality has been confirmed in numerous situations, such as in the earlier
stated Reparations advisory opinion and in the Convention on Privileges and Immunities of the
United Nations.®* Generally there is no doubt left that UN is an international legal person.®®

15 DANNENBAUM. Translating the Standard of Effective Control..., p. 129

1%8 ZWANENBURG. Accountability of Peace Support..., p. 65

159 |bidem p. 66

160 1hidem

181 1hidem

182 1hidem

183 FERRARO, Tristan. IHL Applicability to International Organizations Involved in Peace Operation.
Proceedings of the Bruges Colloquium: International Organizations’ Involvement in Peace Operations: Applicable
Legal Framework and the Issue of Responsibility. 121" Bruges Colloquium, 20-21 October 2011, p. 17

164 Convention on Privileges and Immunities of the United Nations, 1946, Article 1

185 DANNENBAUM. Translating the Standard of Effective Control..., p. 129
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Similarly there is little doubt that ECOWAS possesses international legal personality due to its
explicit clause in it constituent treaty.'® Similar clauses exists in EU constituent treaty'®” and
precursor of African Union, Organization of African Unity.

More controversial question is the possible legal personality of NATO. Former senior
NATO legal officer Peter M. Olson claimed that NATO would not be a “free standing entity
differentiated from its member states”%® which could be taken as to argument against NATO
possessing distinct will, or volonté distincte, which has been argued to be a requirement for
legal personality.’’® Indeed, it can be difficult to see where the NATO’s distinct will is,
considering the close control its member states have over the organization.!”* The distinct will
should not be only aggregated will of its member states.}’> However, that does not refer to
independent organ completely removed from the member states.'’® The representatives of the
member states in the international organization have a dual role in the organization, to represent
their own states and to also pursue in good faith the aims of the organization.’* Furthermore,
it can be noted that NATO organs seating the member states representatives are not directly
subjected to the authority of other organized communities or member states.1®

That is further supported by overwhelming evidence and academic opinions that support

the arguments for the legal personality of NATO.'’® Furthermore, NATO has entered into

166 Revisited Treaty of the Economic Community of West African States. 24™ July 1993. Article 88(1)

167 Treaty of Lisbon Amending the Treaty of European Union and the Treaty Establishing the European
Community. 13 December 2007. Article 46A

168 TSAGOURIAS, Nicholas. The Responsibility of International Organisations for Military Missions. In
ODELLO, Marco, PIOTROWICZ, Ryszard (eds.) International Military Missions and International law. Martinus
Nijhoff Publishers, 2011, p. 256.Therefore, it seems safe to assume that AU has legal personality implied to it by
the fact that it succeeded another organization with a legal personality

169 OLSON. A NATO Perspective..., p 654

170 WHITE, Nigel. The Law of International Organizations. 2" edition, Juris Publishers, 2005, p. 30-31. Some
argue that the relationship between legal personality and distinct will not the same as far as sources and normative
framework goes, as the distinct will is based on institutional rules and decision-making process while legal
personality is a question of general international law. However, even then it would be difficult to produce
independent legal personality without distinct will. See BROLMANN, Catherine. Institutional Veil in Public
International Law: International Organizations and the Law of Treaties. Hart Publishing, 2007, p. 76

1 GAZZINI, Tarcisio. NATO Coercive Military Activities in the Yugoslavian Crisis (1992-1999). European
Journal of International Law. 2001, Vol. 12, No. 3, p. 425

Y2 \WHITE. The law of the International Organizations..., p. 31

178 Such as European Commission, which owns its loyalty to the European Union instead of the commissioners’
states of origins. See CRAIG, Paul, DE BURCA, Grainne. EU Law: Text, Cases, and Materials. 5 ed. Oxford
University Press, 2011, p. 34

174 SCHERMERS, BLOKKER. International Institutional Law ..., p. 1211

% | ARSEN. The Human Rights Treaty Obligations..., p. 94. Even taking into account the consensus decision
making process, NATO still clearly displays its distinct will from its member states.

176 ZWANENBURG. Accountability of Peace Support..., p. 67; STUMER, Andrew. Liability of Member States
for Acts of International Organizations: Reconsidering the Policy Objections. Harvard International Law Journal.
2007, Vol. 48, No. 2, p. 557; Also, Italian courts have recognized the NATO legal personality based on its
international legal personality, see SCHERMERS, BLOKKER. International Institutional Law..., p. 1010;
Similarly, ICTY case law recognized NATO as separate entity from its member states and capable of possessing
rights and obligations by ordering SFOR (for which NATO was responsible authority) to disclose documents.
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treaties with non-member states in the past and its member states have used the separate legal
personality as a defence for liability from NATO operations.*”’

Lastly, the legal personality of the international organizations is not unlimited. It is
limited by the principle of functionality, where the rights and duties what are granted by the
legal personality to the international organizations are limited by the organizations functions.’®
This approach was confirmed also by 1CJ in reparations case!’® and the first Nuclear Weapons
case.'® However, seemingly when the organizations’ functions include engagement in military
operations their functions would mandate the of possession of obligations under international

humanitarian law.

4.1.2 International organization being a party to an armed conflict

The next question before one can establish the international organizations’ obligations
as the common standard for the MMO, one must find out whether the international organization
can be a party to the conflict. Entity must be able and be party to the armed conflict before most
of its IHL obligations can be applicable to the conflict.*®! If it is the TCS and not the
organization that is party to the armed conflict, the organization could not have its IHL
obligations to be applicable ratione personae.!®?

Firstly, the claims that only states can be parties to the armed conflicts must be rejected.
The argument is based on the fact that Geneva Conventions limit at least the international armed
conflicts to “declared war or of any other armed conflict which may arise between two or more

of the High Contracting Parties.”*®® As only states can be “high contracting parties” some

ICTY. Prosecutor v. Simic, Decision on the Motion for Judicial Assistance to be Provided by SFOR and Others.
18" October 2000, IT-95-9-PT, para. 48. Quoted in ZWANENBURG. Accountability of Peace Support..., p. 68;
Arguably if the court would not have treated NATO as separate legal personality it would have addressed the order
to the individual member states. See LARSEN. The Human Rights Treaty Obligations..., p. 96

117 Zwanenburg shows examples of NATO’s Status of NATO force agreements with Bosnia-Herzegovina, and
France has used NATO’s international legal personality as a defence in ECtHR cases about Operation Allied Force,
see ZWANENBURG. Accountability of Peace Support..., p. 67
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179 International Court of Justice. Advisory Opinion of 11" April 1949, Reparations for Injuries Suffered in the
Service of the United Nations. para. 10
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authors then claim that this means that only states, not other legal subjects, can be parties to the
armed conflicts.'® However, that seems unnecessarily strict interpretation. The possibility for
international organizations has generally been indirectly recognized in Additional Protocol |
commentary for Article 43.18 The commentary specifically states that the criteria for being an
party to the armed conflict does not only include states but also entities “representing a pre-
existing subject of international law”®® and more specifically states that “it is not out of
question that United Nations could be a “Party to an armed conflict.”*®" Similarly, the new
commentary to Geneva Convention | recognized the possibility of international organizations
being parties to the conflicts.1®

It is still unclear when an entity becomes a party to an armed conflict. One approach is
to link it with the standards of attribution of conduct.®® 2016 Commentary to Geneva
Conventions recognizes this as a possibility as well.!*® Under it, the party to which the conduct
of MMO is attributable is also party to the armed conflict. There are certain attractive points to
that approach. Both of the questions try to resolve which obligations come into play in the
conduct of MMO.*® Therefore, it could be useful to use same tests for the operation of linking
the MMO conduct to different legal persons.'®? Furthermore, if the tests would be the same,
then in all situations where the conduct would be attributable to the entity, also that entity would
be party to the conflict and its obligations would be applicable.

However, there are some problems with mirroring the attribution of conduct test for
establishing the parties to the armed conflict. Firstly, while they might share some
fundamentals, they are meant to determine different issues. Attribution of conduct is meant to
use for specific conduct in field, not overall conduct.'®® The test for attribution of conduct is
meant to be taken for every instance of action of the MMO to find out which entity, international
organization or TCS, should be liable for possible breaches of their legal obligations. In cases

where the attribution of conduct is not clear and might differ from one instance to another it
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would cause the parties to the armed conflict to flip in and out of armed conflict. As an example,
for this can be taken from the earlier DUTCHBAT case. In that case the Netherlands
government was attributed the conduct that the DUTCHBAT took ultra vires giving the
protected Bosnaks from their safe heaven to Serb paramilitaries.'® In that case then the
Netherlands would be party to the conflict only for that limited period of time and conduct
while otherwise the international organization, either NATO or UN, would be the sole party to
the conflict. That would not be suitable approach to determine the parties. It would be
impossible for the troops on the ground to take into account different regimes of law and
obligations depending on who the conduct is attributable, especially since the question of
attribution itself is difficult to solve in practice. While it is true that fundamental changes on the
field should, and can, effect the entities status as parties to the conflict the test should not be too
fickle. ICJ has recognized that the tests can be, and probably is, indeed different for determining
parties to armed conflicts and attribution of conduct under international law.1%
Certain notion of control is, however, necessary for fulfilling the characteristics of being
a party to an armed conflict. That has been recognized by ICTY in Tadic Judgment!®® and the
Commentary to the Geneva Convention 1.1%” One can look into how non-state actors become
parties to armed conflicts for guidance and example. Indeed, the ICTY in its Tadic judgment
has used for this better suited “overall control” test.!% ICTY appeal chambers claimed that the
test refers to a
“control by a State over subordinate armed forces or militias or paramilitary
units may be of an overall character (and must comprise more than the mere
provision of financial assistance or military equipment or training). This
requirement, however, does not go so far as to include the issuing of specific
orders by the State, or its direction of each individual operation. Under
international law it is by no means necessary that the controlling authorities
should plan all the operations of the units dependent on them, choose their
targets, or give specific instructions concerning the conduct of military

194 Hague District Court. Mothers of Srebrenica vs The Netherlands, C/09/295247 / HA ZA 07-2973. para 4.57
195 International Court of Justice: Judgment of 26 February 2007, Case Concerning Application of the Convention
on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro)
(Hereafter Bosnian Genocide Case). para. 403-407
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1% ENGDAHL. Multinational Peace Operations Forces..., p. 245. While Tadic case was about whether the armed
conflict existing was international or non-international, the court established its status as an international armed
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operations and any alleged violations of international humanitarian law. The
control required by international law may be deemed to exist when a State (or,
in the context of an armed conflict, the Party to the conflict) has a role in
organising, coordinating or planning the military actions of the military group,
in addition to financing, training and equipping or providing operational
support to that group.”%°

If one were to take that test to refer also to international organizations, then the “role in
organising, coordinating or planning military actions of the military group” would refer to
more stable control and overall control over the MMO, which would be better suited for
determining parties to the conflict.2® Similarly, it would follow ICJ’s approach of separating
the tests of attribution of conduct and being party to an armed conflict better.

That does not mean that both, the international organization and the TCS cannot be
parties to the conflict simultaneously, as long as they would both fulfil the criteria set out in
Tadic “overall control” test.?% However, TCS would not become party to an armed conflict
automatically merely by the fact that “it is their armed forces are taking part in the conflict” as
has been argued.?®? While the military of the state are engaged in the armed conflict, that does
not mean that the state is automatically party to the conflict when its troops have been seconded
to an international organization who exercises control over them while the TCS’s control has
been diminished. But when the TCSs would fulfil the criteria for being a party to the conflict it
would become a party, possibly together with the international organization. In a sense, the
MMO is the “non-state actor”, such as in the Tadic case, and then the Tadic “overall” control
test shall be used to test for both TCSs and organization for their control over the MMO and
possible position as a party to an armed conflict.

Furthermore, it would be preferable to have the test for being party to the conflict
relatively flexible and easily fulfilled. Otherwise, there could be cases where the conduct is
attributed to an entity which is not then party to the armed conflict. In such cases the entity
would enter into legal limbo where its IHL obligations are not applicable, but it is attributed
MMO’s conduct in the conflict. This would have happened in UN peacekeeping force in
Yugoslavia, where certain authors claim that only UN, based on its command and control

arrangements, would be the party to an armed conflict while TCS would be not.?%® Since there
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are cases where the TCS has been attributed conduct, as noted earlier in the case of
DUTCHBAT and Netherlands, then they would fall into the mentioned legal limbo of being
attributed MMO’s conduct but not being party to the armed conflict.

State practice can hardly give guidance to the question. Firstly, statements made by TCS
or international organizations do not often specify which entity they deem party to the armed
conflict.2** They more often merely refer to the possible MMO participation in the conflict as
a party to the conflict.?% Yet, there are certain instances where the TCS have made statements
regarding to the question of which entity would be party to the conflict. The TCS have
surprisingly differentiated opinions on the subject. In NATO’s Afghanistan operation, Sweden
and Germany believe that they are not parties to the conflict and indeed either NATO or UN
should be deemed as the sole party to the armed conflict.?2® On the other hand, Denmark in
Libya and Norway in Libya and Afghanistan takes a point of view that the TCS are the parties
to the conflicts.2%” Similarly, United Kingdom has given statements that can imply that it was a
party to the Libyan conflict.?% However, one can argue that the TCS’ positions regarding being
party to an armed conflict can be politically influenced.?%® But it seems that the state practice is
far from unified and remains unclear. In any case, the use of state practice for the question of
who is party to an armed conflict should be taken with a grain of salt since it is highly politically
charged question and the existence of armed conflict and its parties should be based on purely
factual situation, not on declarations from the participants.?° Therefore, the state practice might
not give the full picture of the legal situation.

However, what would the result be from looking into the situations and trying to apply
the standard of “overall control” for being party to the conflicts? Some argue that regardless of
which test, overall control of the DARIO-borrowed attribution of conduct test, would be chosen
the parties to the recent armed conflicts would not have changed.?!! In Ferrero’s opinion the
recent operations under UN chain of command would have UN as the sole party to the armed
conflict from the MMO’s side.?!? That argument is based on the construction of command and
control arrangements and the chain of command of the MMO.?®* However, that is a
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misinterpretation of the DARIO effective control test. Such overall generalization of effective
control on paper would have no bearing of the attribution of conduct, for the attribution of
conduct is a question of specific instance of specific action taken by the MMO.

But looking by the more applicable “overall control” test, would the presumption still
be true that only UN and not TCS would be the party to an armed conflict? That is questionable.
As noted earlier, TCS never transfer full control of their troops to the international organization
but keep at least disciplinary powers and criminal jurisdictions over their contingents and
reserve rights to call their troops back.?!* Therefore, the MMO troops continue being
simultaneously as organs of their TCS while being seconded to the international organization’s
authority.?> However, is the leftover control that TCS have enough for them to be considered
parties to an armed conflict? That obviously depends on the specifics of the mission. Certainly,
NATO missions where TCS are in control of certain of the combatants’ tasks, such as detention,
and have place in the decision-making structure they are fulfilling the criteria for being
considered parties to an armed conflict.® However, while some argue that based on the UN
command and control structures, the TCS influence is so limited that only UN and not the TCS
should be deemed a party to the armed conflicts. Yet, there are reports that the conduct on the
ground is greatly different from the command and control arrangements. There have been cases
where the TCS troops do not necessarily follow the commands coming from the MMO
leadership in all cases and might ask for their national governments for orders.?” The TCS are
also having major influence to the conduct of UN MMOs by consultations and meetings with
the UN bodies (Secretary General and his representatives and Security Council).?!® Together
these facts speak of quite substantial role of TCS in the conduct of MMOs, fulfilling the criteria
of “overall control” of “organising, coordinating or planning the military actions of the military
group, in addition to financing, training and equipping or providing operational support...”?'°

The control test for being party to an armed conflict should be flexible enough to avoid
placing entities in legal limbo. It would be attractive to mirror the “effective control” test of
attribution of conduct. Then the entity which is attributed the conduct would be automatically

the party to the conflict and such possibilities of legal limbo would be denied. But that would
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cause problems elsewhere, for the parties of conflict can jump back and forth regarding on
specific missions in the operation and whoever was attributed whichever conduct whenever.
Furthermore, at worst cases such turbulent test would cause the whole armed conflict to change
back and forth between international and internal armed conflicts. Therefore, the ICTY
supported Tadic “overall control” test could be sufficient, taking into account both ends of the
problems. It would not allow parties to change at every given moment and have more longevity,
but it would be unlikely to allow entity being attributed the conduct of MMO in armed conflict

without that entity being a party to an armed conflict.

4.1.3 Characterization of conflicts involving international
organizations

Linked to the question of international organizations being a party to an armed conflict
is the characterization of the conflicts involving organizations. Namely, are the conflicts
involving international organizations characterized into international and non-international
armed conflicts according to the same principles as states. Of course, the difference is no longer
that major, especially for the question of international organizations. There has been major
decomposing of the difference of applicable legal obligations in international and non-
international armed conflicts, especially regarding customary IHL. Especially the ad hoc
international tribunals have built up to the integration of the two types of conflicts, arguing that
“in the area of armed conflict the distinction between interstate wars and civil wars is losing
its value as far as human beings are concerned.”??° However, it is not completely meaningless
and there are still parts of customary IHL that are not equally applicable to both international
and non-international armed conflicts. If they would be characterized differently, that could
cause fundamental differences of the obligations applicable to international organizations and
TCSs.

Therefore, one must determine whether international organizations are parties to
international or non-international armed conflicts. At the first glance, one could suggest that
since international organizations are not states, and since international armed conflict is a
conflict between states, international organization could not participate in international armed

conflict.??! One could draw analogies from treatment and classification of conflicts involving
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non-state actors. However, as noted earlier, it is often both the international organization and
the TCSs to the MMO who are parties to the armed conflict. Therefore, international
organization would be fighting an international armed conflict with the TCSs, in same manner
as ICTY ruled internal armed conflict to turn into international armed conflict when the non-
state actor was supported by a state.??? Furthermore, since international organizations are
international legal personalities, unlike non-state actors, there should be no similar obstacles to
classifying the conflict as international armed conflict.??® That approach has been gaining most
support from academia and practice.??*

However, on the other hand, arguments have been forwarded that all conflicts that
involve international organization should be classified as an international armed conflict, even
when fighting against non-state actors.??® The argument is based on the fact that the distinction
between international and non-international armed conflicts is based on the sovereignty of
states, who are unwilling to limit their rights of action in their sovereign territory and
furthermore are not willing to treat their domestic insurgents and rebels as they would treat
other sovereign states’ militaries.??® Therefore, since international organizations do not possess
sovereign territory, they could not use the sovereignty as an reasoning for not applying the more
protective regime of international armed conflict to their operations.??’ However, those
arguments are not fully convincing. Seemingly, the idea that “it takes two to tango” has been
rooted into the classification of conflicts relatively deeply.??® Therefore, how could states hide
behind the sovereign territory claim when they are fighting abroad their sovereign borders, but
international organizations would be denied the same reasoning. There is no reason why the
participation of international organization would “upgrade” the adversary non-state actor into

229

fulfilling the criteria of state of Common Avrticle 2 of Geneva Conventions.“ It also fits quite

awkwardly to situations where the international organization has been invited by a host state to
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participate in internal armed conflict on the host state’s behalf.?*° Therefore, the study argues
that international organizations should be held to same standards as states regarding the
characterization of conflicts and application of law applicable to international or non-

international armed conflict.

4.2 Sources of international organizations’ IHL obligations

The next question is to find the actual sources of legal obligations that the organization
would possess. When the international organizations have legal personality and can become
parties to armed conflict, they must still be bound by IHL obligations. As international
organizations are not parties to the humanitarian treaties, the obligations cannot be found in
treaty law. Only states can join the Geneva Conventions and its Additional Protocols.?!
Similarly the Weapons conventions are not open to international organizations.?3? At the present
no international organization is a party, or can be a party, to any of the IHL treaties.?*3
Therefore, one would need look elsewhere for the legal obligations. The possible main sources
of the legal obligations for the organizations’ that the thesis will be looking into are customary
international law and general principles of law, TCSs and member states obligations, possible
agreements between international organizations, TCS or host countries, and unilateral

declarations made by the organizations.

4.2.1 Customary law and general principles of law
Arguably primary source of international organizations’ IHL obligations are the rules
that have been crystallized into customary IHL. Customary law applicability to the
organizations has been generally recognized by the academia.?** This approach has further
support from ICJ’s WHO-Egypt advisory opinion,? stating that “International organizations
are subjects of international law and, as such, are bound by any obligations incumbent upon

them under general rules of international law, under their constitutions or under international
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agreements to which they are parties.”?*® The binding force of customary law to international
organizations has been criticized over the fact that the organizations have very limited
possibilities in affecting the formation of the customary law.?*” However, that should not
constitute unconguerable obstacle. To claim that organizations are not bound by customary law
would mean that the organizations exercise their powers and conduct activities in a legal limbo
unbound by any legal restrictions, which is clearly insufferable conclusion.?® Similarly, it is
not unheard of other entities being bound by general international law without being able to

contribute to their formation, such as newly established states®*°

or possibly non-state actors
and individuals.?4

Therefore, international organizations are bound by the customary IHL and general
principles of law due to their legal personality and due to the fact that the organizations are part
of the international community. However, the applicability of customary international law
would be binding on international organizations is still limited by principle of functionality.?*
Generally, when the international organizations have powers to engage in military operations
and resort to armed force the customary IHL would be applicable and binding to them.?*? But
on the other hand, certain rules are not binding to them due the fact that organizations cannot
fulfil the obligations that are largely irrelevant. Since TCSs keep exclusive criminal jurisdiction
and international organizations do not exercise jurisdiction over their troop contingents, the
rules regarding mandatory criminal proceedings against war criminals have little relevance.

However, the customary IHL is universally binding to all entities in international law.
It generally only constitutes the minimum level of the legal obligations that everyone is bound
by. It is possible that states’, who are consistent objectors to customary [HL, contingents would
be bound by increased legal obligations under the international organization’s obligations, but
such cases are relatively rare. On the other hand. TCSs who are bound by IHL treaties have
increased IHL obligations on top of the customary law, meaning that the customary law

standard is weaker and less strict than TCSs scope of obligations would be.
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4.2.2 TCSsand member states obligations binding to the international
organization
Certain authors have claimed then that only the TCS’ obligations would matter, and that
the international organizations would be bound by the same obligations as the TCS would be.?*
The argument put forward is that TCSs would bring forward their scope of IHL obligations to
the international organization and the organization is “transitively” bound by the TCSs’
obligations.?** The argument seems to come down to the justification of drawing parallels from
successions of statehood to the founding of international organizations.?*> According to it,
similarly to new states that are often bound by its predecessor’s obligations, also international
organization is bound by the founders obligations.?*¢ When the member states transfer powers
to the organization it inherits their obligations.?*” Therefore, the TCSs should not be able to
avoid their legal obligations by using international organizations to “do their dirty work.”?*8 If
the TCS would not ensure similar standard of respect of their IHL obligations in organization’s
work, then the transfer of authority to the organization would be illegal.?*°
However, the obvious problem noted with that approach is that the international
organization would be bound by international treaties without its consent,?® going against
fundamentals of law of treaties, which has also been codified in Vienna Convention on Law of
Treaties between States and International Organizations.?®* Furthermore, it would face
significant problems in practice. As international organizations often have developing
memberships, the organization’s obligations would be changing every time new member would
join the organization with different legal obligations and every subsequent member would then
limit the competence of the organization.?>
Similarly, the international organization’s separate legal personality means that they do
have rights and legal obligations of their own, separate of their member states or TCS.?53
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Furthermore, the issue is dealt with in the DARIO which prohibits circumvention of member
states’ obligations through the international organization,> but it would require more than what
would be considered an “unintended result of member state’s conduct.”?* Lastly, ECtHR has
been refusing to apply the prohibition of circumventing obligations to the UN peace missions.%
Therefore, such automatic transfer of TCS obligations to international organizations would not
follow the legal principles nor the practice. The separate legal personality of the international
organization must mean that the organization can and must have its separate legal obligations

and not inherit its creators’ obligations.

4.2.3 Agreements, declarations and institutional rules

Furthermore, there can be other sources of legal obligations applicable to the
international organizations in the MMOs. Organizations can pass unilateral declarations that
they will uphold IHL obligations, even beyond those of customary law. Similarly, the member
states to the organization can bind the organization to higher standards of law than the mere
customary law would obligate. Both UN?7 and NATO?® has in numerous times stated that the
IHL is applicable and that they shall uphold the rules of that body of law. The best example of
UN’s declarations is the Secretary-General’s bulletin for observance by United Nations forces
of international humanitarian law, which lists actual provisions from Geneva Conventions that
UN are bound by.?%® However, such obligations are not without problems. Unsurprisingly, there
have be questions regarding the binding legal force of such statements.?®® However, as an
international legal person, the organizations must be able to bind themselves to unilateral acts
they choose to make binding.?%*

Second question of the binding nature of the unilateral acts is that of who is entitled to
demand respect of the unilateral binding acts of the organization? While it might not
substantially change the content of the obligation, it is still important to note that it is possible
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that the obligation is binding only internally in the organizations’ legal order, i.e. vis-a-vis the
organizations’ member states, and not the state where the MMO is conducting its operations.?®2
In that sense, the victim of the conduct could not claim for the applicability of the legal
obligation. However, this study argues that those statements could be taken as unilateral binding
declarations, similarly to those made by France and judged binding by ICJ in Nuclear Tests
Case.?® Therefore, unilateral statements of the organizations can impose legal obligations to
the organizations as customary law, beyond those obligations that would arise from the
universally binding customary law standards.?%4

Next, nothing prohibits the TCS from issuing the international organization higher
standards of IHL than what customary IHL provides, either by rules of engagement® or other
bilateral agreements done between the organization and the TCS.?%® Similarly, especially in
peacekeeping missions Status of Force agreements between the host state (state where the
MMO operates) and the MMO can issue further legal obligations to the international
organization.?®” However, they are applicable only in cases where the foreign MMO is invited
to intervene by the host state which does not necessarily cover all the possible situations.

However, while those agreements can bring forward higher standards of legal
obligations to the organization, they often do not. Vast majority of the UN bulletin and other
rules that UN binds to itself are relatively vague and hardly go beyond what is customary IHL
already.%® Similarly, Status of Force agreements and agreements between UN and TCS fail to
be more specific.?®® Therefore, regarding treaty obligations of the TCS the international
organizations obligations can hardly be the unifying point, for the obvious reason that the
organization’s obligations are the minimum standard that would be applicable to every TCS
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anyway. It is mostly the universally binding customary IHL section of the obligations.
However, to limit organization’s obligations to solely to the customary international law brings
forward a difficult problem for the MMO unified obligations. The customary law is the bare
minimum that would be applicable to every entity involved in the MMO. The minimum
standard does not sit well with the TCS that are parties to other IHL treaties and have therefore
more obligations under IHL.

Nothing obviously prevents TCS and the international organizations to impose higher
standards of obligations but in the end, there would not be a legal obligation to do so, however
attractive such possibility would be. On the other hand, regarding different interpretations and
common but differentiated obligations, the international organization’s standards might be
stricter than the minimum standards for certain TCS. Indeed, NATO has for example developed
its own standard for what constitutes proportional collateral damages during its Afghanistan
operations.2’® Applicability of those standards might bring forward a higher and more usable
standard for the whole coalition. However, it is not clear what happens to the TCS’ obligations
when they differ from the obligations of the organization that the states are contributing troops
to. In the example at hand, the TCS who disagreed with NATO’s interpretation refused to take
part in the missions which they thought would have violated principle of proportionality.?’*

In the end, international organizations with legal personality, which would include all
of the active organizations conducting MMOQOs, possess very least the customary IHL

obligations, and unilateral declarations that are intended to be binding.

4.3 Attribution of conduct to international organization
The attribution of conduct is fundamental to the question of which legal obligations
would be applicable to the multinational operation. Conduct of the MMO is attributable to the
entity that is in effective control over it.?’? Logically the entity that the conduct is attributed
brings the primary legal obligations that the whole MMO should conduct its hostilities.?”® If the
operation’s conduct would be attributed to the TCSs, then their legal obligations would be
applicable and the MMO would be bound by different scopes of IHL obligations depending on

their own state. However, if the conduct is attributable to the international organization, then
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the international organization’s obligations would be applicable and TCSs obligations would
apply only if the obligations can be applied through different means, either by attributing
responsibility over the military operations to the TCSs by TCSs’ aid or assistance, direction or

control, coercion or circumvention of obligations?™

or by separate clauses to bind the TCSs
beyond rules of attribution.?”

Otherwise the law would open up to possibilities where the conduct of the MMO is
attributed to one entity (for example, the international organization), but the operation’s conduct
would breach legal obligations of another entity (that is the TCS). If the TCS obligations would
then be applicable to the MMO, it would bring forward almost a paradox, giving rise to a
question of who would be breaching their obligations. Certainly, the TCS obligations should
not bring forward obligations to an international organization without its consent, as that going
largely against general rules of international law, and especially Vienna Convention on Law of
Treaties Article 34.2®

Seemingly Leuven manual argues otherwise. It claims that since the troop contingents
remain organs of their sending state, the TCSs standards of obligations will remain to be
applicable.?’” However, closer look into the document reveals that the approach arrives from
what the manual argues to be an incumbent obligation in all human rights treaties to ensure
respect of human rights law in all circumstances, similar to Common Article 1 obligation in
Geneva Conventions.?”® Therefore, without such clause or incumbent obligation the TCS
obligations are not automatically applicable to the MMO framework.2’® However, the issue is
not that simple. Firstly, wide array of treaties have different clauses that make it impossible for
TCSs to escape their treaty obligations.?®® As such, the study argues that the question of

applicable law is similar to the question of attribution of conduct and responsibility.
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While attribution of conduct can be seen as a different issue from applicable law or
existence of legal obligation to MMO,?8! that is not the whole story. The study argues that
attribution of conduct, or mirroring rules, would influence the personal scope of the legal
obligations. Since the MMO is composed of troops contributed into it by TCSs, who conduct
the operation under international organization’s command and control, it is questionable from
where the legal obligations can be derived to the operation. While it is true that attribution of
conduct is a concept that determines whether one entity can be held responsible over the
conduct of MMO, it would be logical if the rules of applicable law to the multinational military
operation would mirror those of attribution of conduct. Since the troops in the MMO are placed
to the disposal of the international organization, which command and controls the operation,
the conduct of the operation would be the conduct of the international organization and not of
the TCS.?®2 Since the international organization is a separate legal personality, the applicable
rules of its member states are not applicable to it and should not influence its conduct. As such,
the rules binding to the MMO should be those of the international organization and not those
of TCSs.?8 Otherwise there would be a possibility of attributing the conduct of the MMO to
one entity that constitutes a breach of legal obligations of another entity.?8*

However, even if one would disregard the above-mentioned possibility and were to hold
that the TCSs legal obligations are applicable to the MMO without attribution of responsibility,
which in this case would arrive from the attribution of conduct, that applicability would be of
merely abstract question. Regarding the questions at hand, it is sufficient to understand the
application of law in a more concrete fashion. In other words, one can understand applicability
of a legal norm in a sense that if there is no responsibility over the possible breaches of legal
obligations, those obligations would not be applicable to the situation. Since the applicable law
without responsibility would be indistinguishable from accepting legal norms as a matter of
policy without legal relevance, and as such would not have any effect as a matter of law to the

conduct of the MMO.28 Consequently, it is justifiable to tie the two separate systems together.
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Furthermore, authors have debated the terminology of attribution of conduct as secondary rules,
arguing that the attribution of conduct gives the conditions when the primary norms apply and
as such they “provide elements of primary regulative rules, rather than secondary ones.”?%
Both of the approaches above link the existence and applicability of the obligation with a legal
consequence for a breach of the obligation. As such, the attribution of conduct is the link
between act or omission and legal consequence unless the treaties provide alternative
consequences without attribution of conduct. Accordingly, attribution of conduct is essential
for application of legal obligations to the military operation. This study follows similar
approach.

Therefore, when the TCS is lacking effective control over the MMO’s conduct, it would
not have its obligations applicable to the MMO or the troop contingents. To see which entity
the conduct of MMO s attributable, one can look into the DARIO system. DARIO framework
states that the question of attribution of conduct in multinational military operations comes
down to Article 7, which attributes the conduct of the MMO to the entity that holds “effective
control” over the it. %’ Indeed, the commentary claims that the MMOs are the most likely
situation where the attribution of conduct through effective control is be applicable.?% While
arguments still exists over the attribution of conduct over the MMO automatically to the
international organization, especially in the case of UN, due to the MMOs position as a
subsidiary organ, this study argues against that approach.

However, neither the DARIO or its commentary fully explain what the term “effective
control” refers to. It merely explains that the test is not based then on formal agreements or
arguments but the de facto effective control of the MMO in actuality in the ground regarding
specific instance where the violation happens.?®® Perhaps because of that it should not be taken
as a surprise that there have been multiple different tests developed in academia and in practice.
The following sub chapters aims to show the tests and bring forward arguments for their

applicability and problems in practice.
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4.3.1 MMOs as Subsidiary Organs of the international organizations

DARIO states that the conduct of international organization’s organs and agents is
attributable to the organization.?®® UN maintains that when the MMO is under its leadership
and command and control, the military force is its subsidiary organ.?®® Therefore, under the
DARIO rules the conduct of the MMO one could argue that the conduct would be attributable
to the international organization (UN in that example) for its role as a subsidiary organ.?
Indeed, UN accepts full liability over the conduct of their MMOs as a principle.?®® However,
The UN’s acceptance might not arrive from legal obligations, but from political considerations,
as UN can, by arguing that it should be exclusively attributed the conduct of the MMO, shield
the TCS’ responsibility and without such shield TCSs might be less inclined to contribute troops
to the UN MMOs.%4 While such actions can be interpreted as UN accepting the conduct of the
MMO as UN’s own per Article 9 DARIO.?®*® However, that as such does not exclude the
possibility of the conduct to still be attributed to the TCSs and therefore have the TCSs
obligations applicable to the MMO.

However, the reality of multinational operations do not totally support the approach of
holding the MMO as an subsidiary organ of the international organization. The TCS’ troops are
not ever fully seconded to the international organizations as their organs. TCS never give full
control over their troops to the organization.?% In specific terms, the TCSs keep the disciplinary
powers and criminal jurisdictions over their troops,?®” and the right to decide on whether their
troops will participate in the MMO and reserve the right to call their troops back at any
moment.2%® Similarly the TCSs reserve certain degree of authority in deciding overall strategic
goals of the MMO.?*® Therefore, the international organization only possess so called

operational command and control, which refers to the command and control over the decisions
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regarding deployment of the troops, assign tasks and missions to the MMO and delegate tactical
command as seen necessary.>%

Some claim that the DARIO is wrong in arguing that the attribution of conduct of troop
contingents would always be determined on factual criteria based on DARIO Article 7.3 In a
sense, the question is whether troop contingents could ever be “fully seconded” and therefore
have Article 6 applicable to the question of attribution of conduct. Arguments underline the
possibility that the question of being fully seconded is one of a degree, not a principle, and there
is no reason why Atrticle 6 could not be applicable to UN MMOs.3%? Especially it highlights the
fact that DARIO commentary’s focus on criminal jurisdiction being left to TCS should not
matter, since UN or any other organization would never have capacity to hold its personnel
criminally responsible over their conduct and therefore they would always employ their
member states criminal justice system for their needs.3%

However, those arguments can be criticized. Firstly, if one were to look into the
ARSIWA system, the threshold for when the organ would be fully seconded to another state is
extremely high standard. ARSIWA commentary claims that in order to be fully seconded to
another state, the organ must be acting “with the consent, under the authority of and for the
purposes of the receiving State”3%* and it must “act in conjunction with the machinery of that
State and under its exclusive direction and control, rather than on instructions from the sending
State.”3® While it cannot directly be translated to the international organizations, it clearly
shows very fundamental level of “seconding” the organ, where the organ is fully within the
control of the organization.3®

Therefore, one could argue that the criminal jurisdiction is indeed a fundamental to the
question of whether the organ is being fully seconded or not. While it is true that international
organizations do not have capabilities of having their own criminal justice system, placing them
under TCSs exclusive criminal jurisdiction still causes problems. Organizations own organs
and personnel, especially those of UN’s, possess generally functional immunity from criminal

prosecutions. The immunities given to organization’s organs and personnel is fundamental in
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securing their autonomy and mitigating the threats of states unwanted interference with the
organization’s work.3%

The troop contingents have dual status as organs of the international organization’s and
the TCS simultaneously and have not been fully seconded to the international organization.3%®
Therefore, due to the dual status, the MMO cannot be then held fully as a subsidiary organ of
the UN, or any other international organization in that matter for the question of attribution of
conduct and its conduct does not automatically be attributed to the international organization.
As such, the question of attribution of conduct must be based on the Article 7 and the question

of which entity, international organization or the TCS possess effective control over the MMO.

4.3.2 ECtHR’s Ultimate Authority Test

The first test arrives from ECtHR’s case law. In the Behrami and Saramati cases ECtHR
had to rule on the attribution of Kosovo Force (KFOR), the UNSC mandated and NATO-led
peacekeeping mission in Yugoslavia.>®® The case unified two separate instances of conduct of
the KFOR. Firstly, in Behrami, the question was about KFOR’s failure to sweep and mark
undetonated explosives that KFOR was aware of.*!° Local children found and played with the
explosives which then resulted into a death and injury of Mr. Behrami’s sons.3!! Secondly,
Saramati case dealt with KFOR arresting Kosovar man on suspicion of attempted murder and
illegal possession of weapons.®'? However, the detention was done without due process and for
excessive time and the arrestee, Mr. Saramati, claimed that his right to liberty and security and
right to due process were violated.3!3

Both of the cases now came down to the issue of attribution of conduct. The acts were
done by troops of the military contingents belonging to the NATO states, namely France in
Behrami case and France, Germany, and Norway in Saramati case. However, they were done
under NATO operational command of the KFOR operation and under Security Council
mandate for the KFOR. The ECtHR was then tasked to rule on to whom is the conduct attributed
to. In that case ECtHR decided to attribute the conduct to the UN, arguing that it had “ultimate
authority” over the MMO in question.3!* The court based it in the following facts; firstly, under
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Chapter IV of the UN Charter UNSC can delegate powers to the member states and other
international organizations and the attribution of conduct is based in such delegable power and
it was explicitly provided by UNSC resolution authorising the operation.3*® Secondly, the
delegation was done under sufficiently defined limits and fixed mandate and objectives.®!
Thirdly, the chain of command goes all the way to UNSC and requires contingents to report to
it and UNSC was engaged in its role as the supervisory body of the MMO.3/

The decision has been widely criticized. It failed to discuss the elements of UN’s
effective control over the KFOR. In other words, ECtHR ignored the DARIO rules of
attribution. However, the ECtHR recognized the need for “effective control” test in the question
of whether the conduct was attributable to the NATO or the TCS. The court argued that if the
TCS would gain effective control of the KFOR conduct by acting outside the chain of
command, then they would be attributed the responsibility instead of UN since the UN
delegation of powers was done only to NATO and not to the individual TCS.3!® But The court
based the attribution of conduct on UN institutional rules of UNSC rights to delegate powers to
other entities.3!® However, the need for effective control has been long established principle of

320 and

attribution of conduct, recognized by ICJ in its Nicaragua and Bosnian Genocide cases,
ECtHR failed to provide legal basis for its ultimate authority test.3?!

In the case of KFOR, it seems obvious that the UN did not possess effective control
over the conduct of KFOR. The chain of command ended at the level of NATO, and the KFOR
was under NATO’s North Atlantic Councils’ direction and political control.3?2 The UN control
over the KFOR was limited to receiving reports from the KFOR and possibility to take away
its mandate, although that would have been subject to veto procedure in the UNSC.3?® UNSC

resolutions recognized that too and only authorized the representative of UNSG to “coordinate
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closely” with the KFOR, instead of controlling it.*** Therefore, UN lacked both practical means
of controlling the conduct of KFOR and procedural rights to do so.

In short, the ECtHR’s ultimate authority test would attribute the conduct of any MMO
to the UN in every case where UN mandates the MMO.3?° However, the formal position of the
operation should not be the basis of attribution of conduct.3?® Instead, it should be based on the
actual activity of the troops on the ground, instead of what should be done on paper. Therefore,
unsurprisingly the ECtHR’s ultimate authority test has been widely disregarded and should not

be used for establishing attribution of conduct in MMOs.

4.3.3 ICJ’s Nicaragua “effective control” test

The next test to be analysed can be taken from the ICJ’s Nicaragua case, where the court
used “effective control” test to rule on the question attribution of Nicaraguan Contras’ conduct
to United States. The Nicaragua test shares the terminology with the DARIO rules as both
DARIO and ICJ use the “effective control” term which could speak for its use regarding the
international organizations too. However, the Nicaragua case was about attribution of a non-
state actors’ conduct to a state. Under the Nicaragua test the conduct would be attributable to a
state when it is made clear that the state ordered or directed the conduct of the controlled
entity.3?" Therefore, in the present case USA must have issued specific orders to commit
specific actions to the Nicaraguan rebels, so called contras.3?

However, the DARIO commentary recognized that it is unlikely that the test for state
responsibility would mirror the test for responsibility of international organizations.®?° The
Nicaragua case aimed to answer the question of whether or not the conduct was attributable to
USA while the effective control test for attribution of conduct to an international organization
tries to answer a question regarding to which entity, the organization or TCS, the conduct is
attributable.3*° Furthermore, if the Nicaragua test for effective control would be adapted for the

test for attribution of conduct to the organization, it could result into situation where the
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organization would be not attributed the conduct almost always.3*! It is a tall order to prove the
existence of such control by the international organization over the TCS troops.®3? The
Nicaragua test also would automatically refuse to attribute the conduct to international
organizations in cases of the troops acting ultra vires, since neither entity, TCS or the
international organization, would have ordered them to do anything.>*

The Nicaragua test gives valuable guidance for the effective control, but it cannot be
fully mirrored to the test of attribution of conduct for organization. However, the “who gave
the orders” style test arriving from Nicaragua can be taken as a starting point for the discussion

of attribution.®4 But the answer is more complicated than that.

4.3.4 Netherlands courts’ approach and assumption of effective
control

Netherlands’ courts took the next steps in the development of the adequate effective
control test for the attribution of conduct to an international organization. The courts were asked
to judge on the conduct of the Dutch soldiers during UN/NATO peacekeeping mission in
Yugoslavia and specially during the Srebrenica genocide. The Netherlands troops, called
DUTCHBAT, were stationed to the Srebreneca and were tasked with protecting the Bosnian
Muslim population.®* However, due to the lack of equipment and manpower the DUTCHBAT
were largely overran by the Bosnhian Serb paramilitary troops and were forced to abandon the
protection of the civilians and furthermore they handed over the civilians who were in the UN

established safe area under the direct protection of the DUTCHBAT troops.33®
The court held that the MMO was generally under NATO command and control and
that mere communication links between Netherlands government and the DUTCHBAT would
not constitute effective control of the Netherlands, unless the government would give some sort
of operational guidance and orders to the DUTCHBAT.*¥" The court also focused specially on
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the question of MMO troops acting ultra vires and without orders from either TCS or the
international organization. In these situations, the court decided that the conduct ultra vires
would be attributed to the entity which would be better equipped to stop the illegal activity.33®
Similarly, since during the Srebrenica genocide the Dutch troops were preparing total withdraw
from the peacekeeping force the Netherlands government’s influence was increased to prepare
the troops for the withdraw.3*® The Netherlands government was implied fully at all decision
making levels and were de facto acting jointly with UN as commanding entity over the
DUTCHBAT and the Netherlands government exercised this control also in practice.®*° These
facts were enough for the court (seemingly rightly so) to attribute the conduct to the
Netherlands.

The effective control test that was employed there can be taken as to be one of
assumption of effective control. Therefore, based on the command and control structure of the
MMO one assumes that NATO would be in effective control of the MMO. However, the
effective control test is not based on the control on paper but on actual control in field.
Agreements, such as the command and control agreements between international organization
and TCS cannot influence 3™ parties’ rights by attributing the conduct to the organization
instead of the TCS.3* Therefore, the assumption can be rebutted when shown that the TCS has
acted outside the ordinary chain of command and must be attributed the conduct based on its
actions.3*? However, that is largely procedural tool for assessing the attribution of conduct and

does not fully explain what the TCS must do to be judged acting outside the chain of command.

4.3.5 Conclusion
The effective control test has been varied by different international and domestic courts
in practice. However, to look into the different tests one could start arranging an overall test to
begin to answer to the question of effective control and attribution of conduct. It is important
to note that in practice the command and control arrangements and the MMO conduct are
complicated and a simple test could not possibly reflect the realities in the field to have accurate

attribution of conduct.3*® It needs certain flexibility to take the complications in to account.
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However, similarly one could look into the effective control test from the point of view of the
practical solutions to actual cases.

The starting point could very well for the effective control to be the command and
control arrangements, as certain authors would claim.®** However, there is difference between
the control on paper and the factual control in the actual situations on the field.3*> Therefore the
two must be separated, although there is no need to completely ignore the command and control
arrangements. But as per the Netherlands court’s approach, when the command and control
structure has not been violated one could assume that the conduct can be attributed per the chain
of command.

This brings the question to the next part. Since the TCS do have influence even when
the chain of command goes to the international organization’s leadership, then that influence
does not automatically attribute the conduct to them. Merely having criminal jurisdiction,
training and education obligations and being in the administrative control of the contingents
would not be enough to attribute the control to the TCS. Neither does the TCS powers to
“accept” or “validate” the organization’s chain of command orders. The TCS do have authority
to call back their troops and can refuse orders coming down the chain of command,3*¢ which
could be seen as “effective control” as the TCS could stop any illegal orders at any given time.
However, that should not automatically be taken as a proof of “effective control” of the TCS
over the conduct in question. Otherwise TCS would be attributed the conduct in every situation,
as they would always be capable of calling off their troops and refuse the orders.34

Similarly, TCS control in the decision-making procedure of the international
organizations would not constitute effective control. However, certain authors have argued that
the voting in the organs of international organizations such as North Atlantic Council®*® is just
the TCS acting through the international organization and are exercising governmental power

in external domain.®*® As shown earlier, TCSs in NATO operations often do have significant
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influence otherwise too, due to their nationals’ role in the NATO decision-making process.
However, such an approach is not in line with Article 58(2) DARIO, which states that “An act
by a State member of an international organization done in accordance with the rules of the
organization does not as such engage the international responsibility of that State under the
terms of this article.”**® In addition, the DARIO commentary reiterates that normal conduct
according to the rules of the organization by itself would not constitute attribution of
responsibility to the Member State.®** Similar approaches have been echoed also in academia®®?
and in judicial decisions, such as the Westland helicopters arbitration.®>® Therefore, while it
might be the TCS representative that makes decisions in the international organization’s
proceedings, it is still organization’s organ that does it and therefore that would not count as
acting outside the chain of command or otherwise attribute the conduct to the TCS. Even if the
individuals do not follow the classical loyalty regime where the nationals of international
organizations’ member states would still own their loyalty to the organization and not to their
own states.

However, in cases of UN and ECOWAS operations when the chain of command has
been breached, the situation must be dealt differently. The effective control would then be on
the TCS that breached the chain of command, especially if the troops then would have
conflicting orders and would choose to follow their own government’s orders over the official
chain of command orders arriving from the international organization. Therefore, one could
then arrange a test of “who gave the orders” or better yet, “which legal entity gave the orders”
as a starting point.

That would also be applicable to situations where the actions were done without orders.
Then the test would be of “who was better positioned to stop the violations” per Netherlands’
courts approach. The acts ultra vires then would be then often attributed to TCS, as it is the
training, education and penal jurisdiction that are best methods of stopping most violations of
MMOs legal obligations. International organization’s ability to stop violations not resulting
from their orders are more limited. However, what about orders through chain of command that
give discretion to the MMO troops on how to fulfil the goals? Some argue that often the MMO

orders give plenty of discretion to TCS commanders which would make the troops on the
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ground the main entity being responsible for following their IHL obligations.*** This question
is especially relevant for the questions of what weaponry to use in missions. If the decision on
whether or not to use PGMs in the missions is left to the TCS engaging in the mission, it would
be difficult to see how the international organization is in effective control on that decision and
therefore it would not be international organizations’ scope of “feasible precautions” regarding
whether or not there is need to use smart weapons.®>*° On the other hand, the discretion on how
to complete the tasks given to the troop contingents by the MMO chain of command is not
enough to make TCS being in effective control automatically. The chain of command still
proclaims the limits of conduct. Otherwise there would be once again a situation where TCS
would be in effective control of everything where they would have slightest possibility of
influence.

Therefore, in cases where the orders have been left to the TCS discretion and are largely
vague the effective control would be on the TCS. Such examples can be taken from NATO’s
Afghanistan ISAF operation, where questions of treatment of persons detained by the MMO
have been left to the TCS themselves to conduct as they seem fit and ISAF commander had no
authority over the decision making.*® In that case the decision on how to treat the detained
persons was with enough discretion to hold TCS to be in effective control over the situation.3®’
On the other hand, in NATO operations the decisions on target selections are done through the
North Atlantic Council, which has ultimate decision-making power to decide on targets.3®
Therefore, while TCS might participate in the process the effective control is with North

Atlantic council.
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When MMO troops act ultra vires, the TCS are more often better positioned in stopping
the violations. One of the examples of this are the UN peacekeepers engagement in sexual
violence in their peacekeeping operations.®*® While the MMO is under UN chain of command,
the troops acted without any orders. But since TCS control the criminal jurisdiction of their
contingents, their training and their education they are better positioned in stopping such
breaches of law. On the other hand, UN in those examples had very limited capabilities of
preventing the sexual abuse of the peacekeepers. Hence logically the conduct must be attributed
to the TCS.

The question of how much discretion is needed to attribute the conduct to the TCS is
quite difficult. Some argue that is very rare that an international organization would leave it to
the TCS discretion to breach obligations.*®° Even vague commands from the central command
should be read as not to allow breaches of international law.%% However, regarding whose
interpretations of the IHL obligations would the MMO follow the question goes further. If the
international organization’s command is not closely connected in the decision-making process
and they fail to agree on common policies on the interpretations of legal rules, it would probably
mean that the TCS would follow their own interpretations. It would be easy enough to state that
the TCS contingents must follow the rules of engagement and, for example, not to breach
principle of proportionality and only target military objectives. However, if such abstract
principles are not defined by common policies it might mean that TCS will follow their own

scopes of IHL obligations.

4.4 Conclusion
The international organization’s scope of obligations can be taken as a MMO wide
obligations when the international organization is attributed the conduct of the MMO, is a party
to the armed conflict and can possess the obligations. However, because international
organizations cannot join the treaty regimes of IHL, organization obligations are generally the
lowest common standard of the MMO. Similarly, it is important to note that seemingly the
practice of the MMOs suggest that the TCSs with higher scopes of obligations often are

unwilling to conduct their hostilities contrary to their own obligations.36?
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But that does not mean that there is no value in holding international organization’s
obligations as the common MMO wide standard. There are two different obligations that the
international organization’s scope of IHL obligations can unify for the MMO standards of
obligations. Firstly, in MMOs where the organization’s chain of command is in closer
connection in the decision-making process and does not merely authorize TCS contingents to
do something, organization can issue interpretations of IHL that would unify their standards.
The question then is that would the unified standard be legal obligation or merely a policy
decision. Arguably the international organization could not let certain too far fetching
interpretations to stand through their decision-making process. The interpretation of legitimate
military objective or proportionality should be done MMO-wide in cases where the targeting
decisions are done in international organization’s organs, such as NATO operations and NAC
decision making process. However, it takes certain political will for the international
organization to establish common standards for the interpretations of IHL. Certainly, it would
be possible to delegate the decision making to the TCS contingents and allow them to conduct
the missions with their individual understandings of IHL obligations.

Secondly, when the international organization is in effective control in the decision of
which weaponry to use in the military missions, it can bring forward MMO wide standard for
common but differentiated obligations, namely when to use smart weapons. As seen in certain
NATO operations where the NAC was very closely connected in the deciding which type of
munitions to use and therefore in deciding when it would be feasible to use smart weapons.
Furthermore, it could be advantageous if the international organization, that is controlling and
commanding the military operation, would provide the standard of what constitutes feasible
precautions. The organization would have best vision how and when the limited resources must
be spent or saved. However, similarly when the choice of types of munitions would be left to
the discretion of TCS, the international organization standards could not be applicable.

However, same is not necessarily true for the common but differentiated obligations.
Even if the TCS itself would have higher scope of what are feasible precautions in the situation,
that does not mean that same would be feasible in the multinational setting. Indeed, it could be
deemed unfeasible to go through limited stacks of PGMs when the MMO might need them in
later missions.

It comes down to the question of what the term “feasible” means in the common but
differentiated obligations. Especially regarding the possibility of saving PGMs for situations
where they are most needed. The term “feasible” is interpreted during codification by some

delegates as to refer to doing “everything that was practicable or practically possible, taking
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into account all the circumstances at the time of the attack, including those relevant to the
success of military operations.”®® Certainly, holding onto PGMs in MMO setting would be
relevant to the success of military operation. Similarly, the term “feasible” seem to incorporate
wider perspective of considerations to be taken into account. There is no reason to limit it only
to the TCS itself or TCS’ stocks of PGMs and ignore the wider reasoning of the MMO stocks
of PGMs. If such interpretation of the feasibleness of the common but differentiated obligations
would be accepted, it would mean that the international organization in charge of the military
operation would be capable to offer its own the scope of what is considered feasible regarding
the choice of munitions.

The overall goals of the operation could require saving of certain resources that the
MMO as a whole could run out, and therefore limit the usage of those resources by the TCSs
that might be better equipped and more liberal in spending those resources. That could allow
unified standard of the MMO as a whole, but seemingly only in cases where the organization
under which auspices the operation is conducted would provide the common standard.
Otherwise the individual TCSs might take into account the whole operation’s capabilities but
would still operate under their individual, and possibly different, scopes of feasible precautions.
But unlike many other IHL obligations, there are no legal obstacles from adopting a standard
for feasible precautions that might be lower than the highest standard of an individual TCSs
within the MMO.

The international organization scope of obligations can also be adopted as common
standard as policy decisions. One example of this is the NATO’s Libyan intervention which
was done with 100% smart weapons and with an aim of zero collateral damages.*®** Those
standards go beyond legal requirements and are merely political constrains to escape bad
publicity either on international plane or to “win the hearts and minds” but can be taken as
illustrations of organization-issued MMO wide standards.

Therefore, regarding treaty obligations the international organization’s obligations,
when applicable, are more of “lowest common standard” of the MMO and the practice seems
to suggest that TCS often refuse to abandon their own standards of obligations. Therefore, the
international organization’s scope of IHL obligations is not the answer for finding common
standard of IHL application to the MMO. However, it can assist in the process especially if the
international organization is able to take more detailed role in the decision-making process for

the MMO. In those cases, it should very least be able to decline worst derogations from the
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accepted interpretations of IHL. However, it does very little for different treaty obligations as
the international organizations cannot be part of IHL treaties and states are always bound by
the customary law that the organizations are bound.

The next question that one could ask regarding the unified standards of IHL application
is from where do TCS obligations come into play in situations where international organization
is in effective control of the MMO and the conduct of MMO is attributed to it? Following that,
can the MMO then be bound by highest standard of IHL from its group of TCS? If it indeed is
so that TCS troops cannot conduct its missions with lower standards than their own, the only
method to get unified standards would be to take the highest applicable standard as the common
denominator.
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5 TCS’s obligations in MMOs under international organizations’

command and control and possible dual standard of obligations

The following chapter will deal with the question of what will happen to the TCSs
scopes of IHL obligations in situations where the international organizations’ standards are the
primarily applicable scope of obligations. While the organizations’ scope of IHL obligations
are binding to the whole MMO, TCS’s troops might not be able to escape their (higher) scopes.
Practice seems to suggest that it is indeed commonplace, and commentators have claimed that
the TCSs obligations continue to be relevant to the MMO conduct.®® In such circumstances the
MMO would be bound by the international organization’s scope of IHL obligations and
simultaneously the MMO troop contingents are still bound by their home states’ scope of
obligations. Therefore, the troop contingents of the MMO would have two different standards
of IHL applicable to them simultaneously, their home state’s obligations and the organization’s
obligations.

This chapter starts of showing the TCSs’ practice in the MMO framework that suggests
that the TCSs are unwilling to let their troop contingents to conduct operations with less strict
standards of law. Afterwards, the chapter aims to look into legal basis for the practice. The
chapter will analyse the possibility of holding TCS to their obligations by analysing firstly the
clauses in the treaty law to see whether how far the clauses obligate TCS’ to carry out their
scope of IHL obligations beyond rules of attribution of conduct. Secondly, the chapter looks
into the possibility of dual attribution of conduct to see if and when both TCS and international
organization can be attributed the conduct and therefore have their scope applicable to the
MMO. Thirdly, there is a need to investigate the prohibition of circumvention TCS’ obligations
by acting through an organization and lastly to find out the restrictions that might arrive from
the obligations of the state parties to incorporate the treaty obligations into state party’s

domestic law, which would continue to bind to their troops.

5.1 Practice of TCSs in accepting international organization’s scope

of IHL obligations as unified standard
While earlier chapter showed that in principle, the international organization could bring
its obligations to be the unifying standard of obligations, there are questions how the practice

of TCSs looks regarding that possibility. Short answer is that TCSs often refuse to accept their

35 ZWANENBURG. International Humanitarian Law Interoperability..., p. 683
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troops to follow lower standards of law than their own obligations would provide, even when
they would not be attributed the conduct.3®® Therefore, there are significant issues with the
international organization scope of IHL obligations as the MMO-wide unified standard. First
issue is that the organization obligations are mostly minimum standard. If the international
organizations would be bound only by customary international law,%’ the TCSs would all
mirror those obligations and almost always have further treaty obligations that the organization
cannot join. There are strong implications that even when the conduct is attributable to the
organization the TCS obligations will not disappear and will continue to be applicable to their
troops. In many MMOs the TCS contingents have so called “red card holder” who can refuse
orders from the chain of command when they might conflict with TCS legal obligations or
national policies.®®® Therefore, even if the conduct is attributable to the international
organization the TCS refuse taking part in the missions if they seem it breaching their legal
obligations.

There are numerous examples of this in the practice. Firstly, during NATO’s Kosovo
operation in one instance the rules of engagement authorized the use of tear gas.*®® However,
many of the TCS deemed tear gas as a chemical weapon on par with Chemical Weapon
Convention, and refused the rules of engagement.®’® Therefore, the commander had to ask those
TCS troops who deemed that they were allowed to use tear gas in their operations.® Similarly,
during the later stages of the Afghanistan operation there were major disagreements between
certain TCSs regarding what constituted legitimate military objective and certain TCSs refused
to take part in missions that went beyond what they deemed was legal under the laws of
targeting.®’2 Similar issues existed with the principle of proportionality, where some TCSs took
a stricter interpretation of what would be deemed proportional collateral damages than NATO’s
policy and refused to take part in missions which would be done according to the NATO’s

standard of proportionality.3”® Such practice of national caveats and red card procedure has been
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recognized to be a commonplace among MMO conduct,®”# and the TCSs might even keep their
own rules of engagement and interpretations on what and when they can target.3”> But the
practice is not completely unanimous. During NATO’s KFOR peacekeeping operation NATO’s
European member states accepted common rules regarding detention that were less strict than
those arriving from the European Convention of Human Rights (ECHR).

However, that can be explained by the specific clauses in the treaties that would make
them applicable even in cases where the conduct is attributable to the international organization.
Such clauses regarding the applicability of the legal obligations in MMQOs and can go beyond
rules of attribution of conduct.®® States seem to agree with that and interpret their treaty
obligations as prohibiting using or requesting weapons prohibited by their treaty obligations,
but allowing their participation in MMOs where other TCSs might still engage in prohibited
actions.3”” Therefore, in situations where the TCS’ legal obligations differ from those of
international organization and the treaty obligations do not have such clauses, the practice can
be different. Similarly, the individual troops are still bound by the domestic law of the TCS
which keeps exclusive criminal and administrative jurisdiction over its troop contingents. As
such, the individual soldier’s conduct is still limited by their home state’s obligations when
those are enforced by individual criminal responsibility.

However, in ECtHR case law the court seemingly refuses to apply the standards of
ECHR to a MMO operations under UN framework when it would “interfere with the fulfilment
of the UN's key mission.”®’® However, whether such approach can be taken as an overall
approach or just specifically to UN missions upholding international peace and security is
questionable. Furthermore, as this chapter will show, most of the IHL treaties do in fact have
such clauses to bind the state parties to respecting the obligations beyond attribution of conduct
justifying the TCSs refusal to apply less strict standards and moreover endangering the unified
standard of IHL obligations to a MMO.
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operations/>
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5.2  Treaty clauses

Generally, in international law treaties do not bring forward obligations to third
parties,®”® and therefore would not be applicable to conduct that would be attributable to an
entity not bound by those treaties. However, many of the IHL treaties have clauses that can
obligate states’ troops to follow the rules of the conventions beyond of the rules regulating the
attribution of conduct. Therefore, even when the conduct of the MMO would be attributable to
the international organization, the TCS’ troops cannot disregard their own states’ obligations.
This chapter aims to clarify those rules. If such obligations exist, that would mean that the
MMO would not be able to operate under international organization’s standard of law in case
that standard is lower than the TCS’ scope of obligations would be, especially regarding the
treaty obligations.

As a general rule, the entity that the conduct is attributed to would have its obligations
being applicable to the MMO, and other entities obligations would not be applicable to the
MMO. As explained earlier, the reasoning behind it is the fact that as the responsibility over
the conduct is based on the attribution of conduct, it could bring forward scenarios where the
entity would be responsible over the conduct of a MMO which would not breach its obligations
but might breach obligations of other entities involved in the MMO. Such would not be
desirable. However, there is a subtle but fundamental difference between the conduct of the
MMO that is attributable to the international organization and the conduct of the TCS inside
the organization’s framework. The TCS’s conduct in the decision-making process within the
international organizations’ process, and therefore in the decision-making process of the MMO,
is still attributable to the TCS even if the actual conduct that the MMO engages in would be
attributable to the international organization.

That approach gains support from 1CJ in its case between Macedonia and Greece.®® In
the case the court was asked to judge whether Greece has violated its obligations under interim
agreement of 1995 which obligated Greece not to block Macedonian membership of different
international organizations over the dispute of the name “Macedonia”, which both countries
feel like belonging to themselves.®® When NATO unanimously decided not to accept
Macedonia as a member, Macedonia sued Greece claiming that Greece had violated its

obligations. Greece argued that since the decision has been made in NATO’s organs according

379 Vienna Convention on Law of Treaties, Article 34

30 KLABBERS, Jan. Responsibility of States and International Organizations in the Context of Cyber Activities
with Special Reference to NATO. In ZIOLKOWSKI, Katharina (ed.) Peacetime Regime for State Activities in
Cyberspace. 2013, NATO CCD COE, p. 496

381 |bidem

73



to the NATO decision making procedures and rules, the decision should therefore be attributed
to NATO and not to Greece, and therefore Greece should not be responsible over NATO’s
conduct.*® However, the court highlighted the difference between the NATO’s decision itself,
which would be attributable to the NATO, and Greece’s role in NATO’s organs and decision
making procedure in making that decision.®®® The court then argued that the latter was
attributable to the Greece.*®* Similar approach must be taken to certain treaty clauses, under
which the conduct of the MMO is attributable to the international organization and therefore
guided by the international organization’s obligations, but TCS conduct in the decision making
process of the international organization regarding the conduct of the MMO can still be
attributed to the TCS regarding certain treaty clauses dealt in this chapter. Therefore, the TCSs
obligations are still applicable to the MMO in actuality as there is responsibility link from TCS
obligations and its obligation to ensure that personnel under its jurisdiction will not breach the
obligations and its conduct in decision making process of the international organization.

The chapter is divided into four parts. Firstly, it deals with Common Article 1 of the
Geneva Conventions and its possible customary status. The clause obligates state parties to
ensure respect of the convention in all circumstances.® It widely has been interpreted as to
mean that the obligations of Geneva Conventions are binding beyond the rules of attribution
and that TCS troops in MMO framework must observe the obligations even when their conduct
would be attributable to another entity.3® Furthermore, the Common Article 1 can be regarded
as customary IHL, which would make it binding over all IHL treaties and customary law, not
only to those that have specific clauses to regulate it. However, the customary status is not clear.

Secondly, Ottawa Treaty clause prohibits state parties “to assist, encourage or induce,
in any way, anyone to engage in any activity prohibited to a State Party under this
Convention.”® Thirdly, Cluster munition convention has almost identical clause, % but further
states that “Notwithstanding the provisions of Article 1 of this Convention and in accordance
with international law, States Parties, their military personnel or nationals, may engage in
military cooperation and operations with States not party to this Convention that might engage

in activities prohibited to a State Party.”3° That clause is followed by the next subparagraph
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that specifically prohibits states “To expressly request the use of cluster munitions in cases
where the choice of munitions used is within its exclusive control.”®® The specifics of what
those clauses mean is unclear and has been debated. First question is what constitutes as “assist,
encourage or induce” in the articles 1(c) of the treaties. The fact that the clauses are almost
identical in the treaties raises the question should they be interpreted the same way and does
the extra clause in cluster munitions convention add something new to the equation or is it just
a clarifying or an explanatory clause. Last part deals with clauses obligating the state party to

ensure that all personnel under its jurisdiction will comply with the rules of the treaty.

5.2.1 Common Article 1 of Geneva Conventions and its customary status

Common Atrticle 1 to the Geneva Conventions states that “The High Contracting Parties
undertake to respect and to ensure respect for the present Convention in all circumstances.”*%
The focus here is especially in the ensure respect in all circumstances. That has been generally
interpreted as to obligate state parties to ensure that every individual within their jurisdiction
respects the Geneva Conventions.3%? Since TCS contingents that are contributed to the MMO
are still within TCS jurisdiction, the TCS is bound to ensure that those individuals respect the
Geneva Conventions in their conduct of multinational operations. The Commentary to Geneva
Convention I recognizes this and states that “Irrespective of attribution, the High Contracting
Parties remain bound to respect and to ensure respect for the Conventions during multinational
operations.”3%

The TCS troops are then unable to escape their legal obligations that arise from Geneva
Conventions or Additional Protocol I. Even if the international organization, which would be
hypothetically attributed the conduct of MMO, would not be bound by the rules of Geneva
Conventions and Additional Protocol I the TCS troops would still be. This influences especially
the treaty obligations per se but also the interpretations of those obligations. If the TCS deem
MMO conduct to breach the obligations, they could not allow their troops to take part in that
conduct. However, as pointed out earlier, it could be possible for TCSs to lower their scope of
feasible precautions in MMO settings when it would serve the MMO wide criteria of what is
feasible.

39 |bidem Article 21(4)(d)
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The next point of analysis for the Common Article 1 is its status as customary IHL.
Without it, it would only cover the Geneva Conventions and Additional Protocol I. However,
if it would be customary law, it would also cover customary IHL that is not codified in those
treaties and possibly treaty law binding on TCS that is not a treaty with such clause. Prime
example of later one would be Additional Protocol 11 regarding internal armed conflicts, which
lacks the Common Article 1 clause and is far from universally accepted.

ICJ has claimed that the Common Atrticle 1 is recognized part of the customary IHL.3%
Similarly, the ICRC study on customary law supports the claim.3*® However, that has been
criticized elsewhere over the sparse state practice of states committing to taking measures to
ensure respect of other entities of IHL.3% But those arguments are seemingly pointed more to
excessive interpretation of Common Article 1*°” and it can hardly be claimed that the state
practice is scarce regarding the TCS owning up to their own obligations regardless of rules of
attribution, indeed that seems to be more of the general rule.

But there still is doubt regarding whether the customary character mean that it obligates
TCS to ensure respect of their obligations regarding their troops who are seconded to an
international organization which have not ratified such obligations. That would be running
counter to general rules of law of treaties regarding treaty obligations and 3 parties.3%
Similarly, the ICJ’s Nicaragua decision does not share light to the question as it dealt with
situation where both entities were bound by the same obligations.3*® However, Additional
Protocol | commentary suggests that the TCS would be bound by their obligations whether the
organization shares those obligations or not. It even claims that the TCS are obligated to ensure
their troops respect of IHL “by opting out of specific operations if there is an expectation that
these operations may violate the Conventions™® and that “In the event of multinational
operations, common Article 1 thus requires High Contracting Parties to opt out of a specific

operation if there is an expectation, based on facts or knowledge of past patterns, that it would
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violate the Conventions...”*t Additional Protocol I is not fully crystallized as customary IHL
and the international organization’s in command of the MMO cannot be parties to Additional
Protocol I. That clearly speaks of fundamental obligation of ensuring that their troops respect
IHL regardless if those obligations are binding to the entity which is attributed the conduct.
Therefore, if the customary IHL obligation mirrors that of Additional Protocol I, then the legal
rules applicable to the TCS would be also applicable to their troops seconded to the
organization. However, the customary law status of Common Article 1 is not an obvious or
self-evident conclusion.

It also binds the TCSs to ensure respect of private individuals within their jurisdiction
to respect the IHL, regardless if the individuals’ conduct is attributable to the TCS.**? Since
TCS’s troops remain under TCS’s jurisdiction, logically the TCS is then bound to ensure that
their troops uphold their legal obligations, regardless of the international organization’s

obligations or the attribution the conduct of the MMO.

5.2.2 Ottawa Treaty

Second clause that might bring forward obligations to TCS’ beyond rules of attribution
is specific to the weapons treaties, starting off with the Ottawa Treaty. To large extent, the
guestion becomes moot when considering that the treaty prohibits stockpiling mines and to
destroy existing mines in member states’ possession.*®® Therefore, the TCS and their troops
who are bound by the treaties should not possess the mines to use, regardless of the attribution
of conduct. Furthermore, Ottawa Treaty also has a clause similar to the Common Article 1,
which obligates state parties to “to prevent and suppress any activity prohibited to a State Party
under this Convention undertaken by persons or on territory under its jurisdiction or
control.”*% Therefore, the treaty includes an obligation to state parties to prevent persons under
their jurisdictions. Therefore, similarly to Common Atrticle 1, since TCS troops are within their
exclusive jurisdiction they are prohibited from engaging in any activities prohibited by the
treaty. The clause goes beyond the rules of attribution and prohibit TCS troops from engaging
in prohibited activities regardless whether their conduct is attributable to the international

organization or the TCS itself.

401 |bidem p. 51

402 1bidem p. 45

403 Ottawa Treaty Article 1(1)(a) & Article 1(2)
404 Ibidem Article 9

77



However, regarding interoperability, there are still certain questions left unanswered.
Mainly, the question of can TCS troops ask or take advantage of mines deployed by other TCS
troops that are not bound by the conventions? To answer that question, both Ottawa Treaty and
Cluster Munitions Conventions have similar clauses in them, with certain differences. This sub-
chapter first focuses on the Ottawa Treaty, which states in Article 1(c) that state parties are
prohibited “To assist, encourage or induce, in any way, anyone to engage in any activity
prohibited to a State Party under this Convention.”*® That can be interpreted as to prohibit
troops belonging to a state party from asking others to deploy mines even when the rules of
attribution would attribute their conduct to another entity, not bound by the treaty. That would
again bring different standards of what the different TCS troops could do within the MMO
framework.

UK has stated during ratification of the Ottawa Treaty that their forces have been
instructed not to seek benefit from mines that have been deployed by allied troops who are not
bound by the treaty.*®® However, on the other hand Norway gave an understanding of the
prohibition as that they are allowed to partake in MMOs which may involve use of mines and
may take advantage of those mines, but may not strengthen or renew the mining.*° Indeed, the
commentary finds the state practice and statements to be contradictory and seemingly it is
impossible to find confirmation of the rule.*®

Originally NGOs and certain states had very tough stance on the Ottawa Treaty and
what constitutes as “assistance”. Indeed, International Campaign to Ban Landmines stated that
state parties to the Ottawa Treaty are prohibited from participating in military operations where
landmines might be used.*?® Similarly Brazil interpreted the clause as banning joint operations
totally with non-members which might be using landmines.*’® Dutch foreign minister had
similar statements, calling that landmines cannot have any role in NATO operations
anymore.*!* However, the stances have been diluted to an extent. Generally, many states

interpret as prohibiting the Ottawa Treaty signatory state from requesting the landmines and
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prohibiting their troops participation in activities prohibited by the treaty and would make their
military personnel unable to follow orders to employ landmines.*'? However, it does not seem
that there would be a total ban for MMOs to use mines when one of the participating states is
not a member-state to Ottawa Treaty.*'® But the Ottawa Treaty clearly binds the TCSs and
prohibits their use of mines even when the conduct of the MMO would not be attributable to
the TCSs themselves.

5.2.3 Cluster Munitions convention

Cluster Munitions convention has almost identical clause to Ottawa Treaty Article
1(1)(c), prohibiting state parties to “Assist, encourage or induce anyone to engage in any
activity prohibited to a State Party under this Convention.”*** While the Cluster Munitions
Convention lacks the “in any way” that was present in Ottawa Treaty, they are largely mirroring
clauses and not too much should be read into that.**> Similarly, the convention mirrors Ottawa
Treaty’s obligation to prevent persons under state party’s jurisdiction from engaging in
prohibited activities.*'® Therefore, logically cluster munition convention imposes similar
restrictions to TCS engaging in MMOs.

However, it does develop the other question, namely what constitutes assistance,
encouragement or inducement. Cluster Munition Convention has an extra clause not found in
other weapons conventions regarding interoperability, found in Article 21(3) which states that
“Notwithstanding the provisions of Article 1 of this Convention and in accordance with
international law, States Parties, their military personnel or nationals, may engage in military
cooperation and operations with States not party to this Convention that might engage in
activities prohibited to a State Party.”*!” Now this is clearly new development from Ottawa
Treaty, and the question has to be asked whether it is an exception clause or mere explanatory
clause for the specifics of the general prohibition of Article 1(1)(c)?

At the first sight it seems to give greater freedom for MMOs and interoperability than
the Ottawa Treaty.*® Now on the first sight the term “notwithstanding” in Article 21(3) seems

to suggest that it would be indeed an exception to the general rule, therefore suggesting that
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without such exception Article 1(1)(c) would indeed be an obstacle for interoperability for state
parties to operate alongside non-member states in MMOs that might engage in prohibited
activity.**® However, the Commentary to the Cluster Munition Convention suggests that the
broad wording of Article 21(3) and the need to limits to it that were laid out in Article 21(4)
mean that it merely specifies the general prohibition of Article 1.4?° That would also make more
sense taking into account that the states pressing for Article 21 claimed it was necessary to
guarantee the possibilities for interoperability, and those states were largely the same states that
already interpreted largely similar Article 1(1)(c) of the Ottawa Treaty clause as already
allowing interoperability without having separate exception to that prohibition.*?! Therefore, as
the commentary suggests, Article 21 can have guiding value in interpreting Article 1(1)(c) and
similar clauses in other weapons treaties.*??

If one were to induce from those analysis that there is a common approach to the treaty
obligations, at least in weapons conventions, then what does it mean to the unified standards of
IHL application to MMOs? Certainly, attributing MMO conduct to an international
organization does not release the TCS from their obligations under the treaties. Therefore, there
are dual standards of law especially for the treaty obligations. But furthermore, they do prohibit
the TCS that are state parties to the treaties from gaining an advantage from prohibited
activities. Definitely the expressly requesting mines or cluster munitions would be prohibited
by the treaties. However, what about less straight forward cases? Especially since it is very rare

that the choice of munitions would be exclusively under the control of a TCS.4?®

5.2.4 Applicability of domestic law
Last issue with the international organization’s scope of IHL obligations as common
standards to the MMO arrives from the domestic laws of the individual troops that have been
contributed to the MMO. Since those soldiers remain under their own states’ jurisdiction, their
own states’ legal rules would be applicable to the troops. That would uphold constrains on the
troops to conduct their military missions with less strict rules of IHL. Even if international law

would allow the state as an entity to have less strict standard of IHL in its conduct of hostilities
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in MMOs, the individual soldiers in the military operation themselves might not be able to do
SO.

However, obviously domestic laws can be changed and there are plenty of examples
where the soldiers have been able to conduct their military missions with impunity and where
the domestic actors have had completely lost their will to hold any standards to the troops.*?*
Therefore, the domestic rules might not be too relevant to the question at hand. But on the other
hand, the international treaties might have clauses specifically state that state party must ensure
respect of the treaty obligations of all persons in their jurisdiction. Since the MMO troops stay
within the TCS’ exclusive jurisdiction, the TCS would carry an obligation to ensure that those
personnel would uphold the norms even when they are under international organization’s
command and control. In that case the TCS would fail to uphold its obligations under the treaties
and international law if it fails to ensure that the troops it contributed to the MMO would uphold
the obligations set out in such treaties. These include earlier listed examples of Common Article
1,*% Ottawa Treaty*?® and Cluster Munitions convention.*?” Similarly, Hague convention on
cultural property and its Protocol Il have related clauses.*?® As does Article 38 of the
Convention on Rights of the Child regarding to child soldiers and UN Convention on
environmental modifications.*?° Therefore, even if Common Article 1 has not been crystallized
as customary IHL, majority of the treaties would have clauses that would provide their
applicability to the MMO even without attribution of conduct to the TCSs. Generally, Hague
conventions (which could be part of the customary IHL) and Additional Protocol Il seem to

lack any clauses.

5.3  Multiple attribution of conduct
The TCS obligations might be applicable to the MMO simultaneously with the

international organization obligations if the MMO conduct would be attributable to both entities
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at the same time. In those situations, similar to the organization’s obligations, the MMO for at
least the TCS’ troops would be bound by the TCS obligations. The thesis earlier dealt with the
question when the conduct of the MMO would be attributable to the international organization.
However, this sub-chapter adds to that by analysing the possibility of attributing the conduct of
the MMO to the both entities, the organization and the TCS.

The ILC’s DARIO commentary does not outright rebuff the possibility of dual
attribution of conduct.**® The attribution of conduct does not have to be exclusive and the
conduct can be attributed to multiple entities at the same time at least in theory. Academics
have been supportive of the idea of attributing MMO conduct to both the international
organization and the TCS simultaneously.*** Some even claim that the threshold of Article 7
effective control is too high for applying it in most cases and therefore the organization and
TCSs should both be attributed the conduct for their role in managing the MMO.**? However,
it is unclear how the organization would be attributed the conduct without having effective
control, since the MMO troops would then be TCS’ organ and therefore attributable to the TCS.
Furthermore, as noted earlier the threshold of effective control is not extremely high and
international organizations should be able to fulfil it in most scenarios where they conduct
military operations. Similarly, such approach seemingly misunderstands the point of the
effective control standard. According to the ILC commentary:

“In the context of the placing of an organ or agent at the disposal of an international

organization, control plays a different role. It does not concern the issue whether a

certain conduct is attributable at all to a State or an international organization, but

rather to which entity — the contributing State or organization or the receiving
organization — conduct has to be attributed.”**3

Therefore, the test is more about determining whether the TCS or the international
organization is better positioned to be attributed the MMO conduct, not to have high threshold

test for attributing the conduct to either of the entities.
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Authors claim that it takes more than attributing effective control to international
organization to undo the attribution of conduct to the TCS too.*** Indeed, for Article 7 effective
control to be attributing the conduct exclusively to organization then the institutional link must
be shattered between TCS and the transferred organ.*®® However, the claims that Article 7
attribution of conduct to organization would be rare and that the threshold of its application are
not necessarily well founded. While the whole practice regarding attribution of conduct to
international organizations is scarce, there are multiple cases where the organization has been
attributed the conduct over MMO actions. Similarly, the actual cases where the attribution of
conduct has been shared have been relatively rare.**® However, it is good to remember that
often judicial bodies are unable to rule over attribution of conduct to the international
organizations as they lack jurisdiction over the organizations. That might explain to an extent
the lack of judicial decisions where dual attribution has been confirmed.

Continuing from that, other authors claim that because of the command structures of
certain MMOs (namely NATO operations) which allow TCS to be represented in all levels of
command and control and their close connection in the decision-making process the MMO
conduct should be simultaneously attributed to both the international organization and its
TCS.#7

There is some support in practice for the dual attribution. Firstly, in so called Nissan
case in 1969 the UK house of lords found that British soldiers conduct can be attributed to UK
and UN at the same time.*® The case concerned UK soldiers conduct in Cyprus, where the
troops requisitioned a hotel in Nicosia during their peace keeping mission.**® When sued in
English courts, the state argued that the troops conduct was firstly attributable to the Cyprus
(who invited UK peace keepers) and later to the UN (who took over the peace keeping
mission.**® However, the House of Lords found that

“From the documents it appears further that, though national contingents were under

the authority of the United Nations and subject to the instructions of the commander,

the troops as members of the force remained in their national service. The British forces
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continued, therefore, to be soldiers of Her Majesty. Members of the United Nations force

were subject to the exclusive jurisdiction of their respective national States in respect

of any criminal offences committed by them in Cyprus.”*4

Therefore, the conduct could have been simultaneously attributed to UN and to UK
based on their status as UK’s exclusive criminal jurisdiction and their status as organs of the
UK. However, arguably later there has been change away from holding MMO conduct
attributable to TCS based on such low criteria.**?

Later case law to support the dual attribution can be found in Dutch courts in earlier
cited cases of Mothers of Srebrenica case.**® Later, Netherlands Supreme Court also confirmed
this approach.** In that case the court claimed that because of the possibility of dual attribution,
the court does not need to investigate or rule on the attribution of the peace keeping force’s
conduct to UN.** Authors have taken said cases as a proof for the dual attribution**® or even as
proof of dual attribution being the prevailing stance.**

However, the basis for the courts’ decisions is not fully convincing. It refers to Article
48 of DARIO, claiming that it expressly opens up the possibility of dual attribution of
conduct.*®® Indeed, on the first glance it might look logical to think that Article 48 would be
pointless without dual attribution of conduct. Article 48 reads that “Where an international
organization and one or more States or other international organizations are responsible for
the same internationally wrongful act, the responsibility of each State or organization may be
invoked in relation to that act.”*4°

However, the court mixes attribution of conduct and attribution of responsibility.
Seemingly, article 48 deals mostly with dual attribution of responsibility, not about attribution
of conduct. TCS can be attributed responsibility over international organization’s conduct in
specific cases without the conduct itself being attributed to it, namely DARIO Articles 58 aid
and assistance, 59 direction and control, 60 coercion, 61 circumvention and 62 accepting

responsibility.*° Therefore the responsibility is separate from attribution of conduct, but that
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does not necessarily mean that Article 48 automatically provides basis for dual attribution of
conduct.

Furthermore, the DARIO commentary on Article 7 seems to support relatively scarce
applicability of dual attribution. The statement that the effective control is about finding out “to
which entity — the contributing State or organization or the receiving organization — conduct
has to be attributed.”*! suggests that it should usually be exclusive attribution of conduct. The
possibility of dual attribution might be in practice more useful for courts to apply the effective
control in practice. Because of the possibility of dual attribution, the courts are not obligated to
investigate the possible attribution to an entity the court has no jurisdiction over. This was
noticed by Netherlands’ district court of Hague too in its analysis on Mothers of Srebrenica
case.**2

Therefore Article 7 of DARIO seemingly does not have a high threshold for application
to MMO situations. Indeed, it is the framework where attribution of conduct should be settled
for MMOs. The dual attribution would then happen in extremely rare cases where both,
international organization and TCS, would fulfil the criteria of effective control as discussed
earlier. However, confirming the earlier statements, the usual control that TCS possess over
their troops when they are under organization’s command and control is not enough to fulfil the
effective control threshold.*>* Otherwise the dual attribution would be present in every instance
of MMO conduct.*®** Therefore, as noted in other sources, it is difficult to see when the dual
attribution would be possible.**® It is difficult to see when both the international organization
and TCS could issue orders that both caused the MMO troops to act in certain way. In practice,
it would often seem as TCS agreeing or accepting the orders arriving down the chain of
command. Possibly if both the organization and TCS would be well equipped in stopping illegal
activity, especially that of ultra vires, they could both be said to have effective control over the

conduct, but how that would happen in practice in the field remains difficult to see.

5.4  Prohibition of circumventing obligations
The next issue is when the TCS can be said to be circumventing their obligations by
acting through an international organization. In such situations, the TCS can take an advantage

of the separate legal personality of the organization, which would be attributed the conduct of
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the MMO in question and therefore would be the starting point for the legal obligations
applicable to the MMO. The TCS can then escape its legal obligations by acting from the behind
where the conduct would not be attributable to it. The circumvention has been codified in
DARIO Atrticle 61,%°° which states that:
“A State member of an international organization incurs international responsibility if, by
taking advantage of the fact that the organization has competence in relation to the subject-
matter of one of the State’s international obligations, it circumvents that obligation by
causing the organization to commit an act that, if committed by the State, would have
constituted a breach of the obligation®*°’
Following that, when the TCS can be said to be circumventing its obligations it would still bear
responsibility over the MMO conduct beyond the rules regarding attribution of conduct.
Therefore, even when the conduct of the military operation is attributable to an organization,
the TCS would still be held responsible based on their own (and separate from the host
organization’s) obligations. That responsibility can arise even if the organization does not
breach any of its obligations. The circumvented legal obligations would still be applicable to
the MMO based on the TCS responsibility.

The circumvention as codified needs four criteria. The organization must have
competence in the subject matter where the TCS’ obligation is being circumvented.*®
Secondly, the TCS must cause the international organization to act in certain way**® and as the
term “circumvent” implies, TCS must have certain intent to circumvent its obligations.*®® The
specifics of those requirements are not fully clarified and can be problematic also for the case
studies presented. Last criterion is regarding the breach of the obligation of the TCS. Therefore,
even the conduct is legal and legitimate for the international organization, the TCS might still
acquire responsibility over the conduct based on the prohibition of circumvention. The main
issues regarding the applicability of the circumvention to the MMO settings are the intent
requirement and TCS causation requirement. Due to those, the circumvention would be rare to
be applicable to the MMO settings but not completely impossible.

First question to be risen here is the possible need for intent for the TCS to circumvent

its obligations. The DARIO commentary recognizes that there is a need for subjective element
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for circumvention. It claims that circumvention would not include cases where the
circumvention is only “unintended result of the member State’s conduct.”**! But on the other
hand, it confirms that the circumvention is not limited only to the cases where the TCS would

462 |t is somewhere in-between the two extremes. However, the

be abusing its rights.
commentary fails to be more specific than that.

Some authors have been critical towards any subjective standard of circumvention,
claiming that it is both too high standard to adequately managing the responsibility gap and
furthermore does not have basis in the international law.*%® Alternatively authors argue that the
DARIO commentary claim that the intent to circumvent can be obtained from circumstances
and not from hard evidence proving intent hints for “constructed knowledge test”, where the
TCS would face responsibility in case it fails to inquire whether the international organization’s
standards of law are dissimilar to those of the TCS.*¢* That approach is supported by the ECtHR
case law. Gasparini case of ECtHR rules that the MS are under an obligation to see that the
organization has “equivalent protection” of legal obligations as the MS do.*®® Indeed, the
Gasparini case fails to even analyse the intention for the MS to circumvent their obligations but
merely attaches a positive duty to ensure that the protection is equivalent. Therefore, the
standard for intent could be, on par with ECtHR case law, a “constructive knowledge”, or in
other words the TCS might be circumventing their obligations if they have failed to inquire
whether the international organization’s standards were adequately similar to those of TCS.4%

However, that approach seems too lenient for the DARIO and it runs largely counter to
the commentary. Completely objective standard would mean that TCS would be responsible
over international organizations’ actions in every situation where they would have different

legal obligations.*®” That clearly goes too far. However, even the constructed knowledge test

could run against the requirement for intent. Merely failing to ensure that the standards are
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similar does not mean that the TCS would have had the intent to circumvent its obligations by
acting through an organization. Failure to ensure the equivalent protection could still seemingly
be “unintended result of member-state’s action”. To require such standard could endanger the
effective chain of command and cause too much TCS interference with the MMO conduct.*%®

Therefore, while the DARIO commentary cites the ECtHR case law, it should not
necessarily be directly translated to the MMO framework and DARIO system. DARIO
approach and the ECtHR approach have fundamental differences from each other. Therefore,
while the DARIO commentary cites the ECtHR case law of Bosphorus and Gasparini, one
should not necessary take it as a proof that those cases are directly mirroring the DARIO
interpretation of what constitutes circumvention. Much of the ECtHR case law seems to be
more related to the primary obligations arising from the ECHR instead of the secondary
obligations of the responsibility of international organizations.*®® The applicable parts of the
Bosphorus case that DARIO commentary quotes reflect more overall rule confirming the
necessity to not to allow MS to escape their obligations by acting through an organization, not
to claim mirroring standard for the criteria for circumvention in DARIO and ECtHR case law.*"°
That is not to say that ECtHR case law would have no bearing to the DARIO system or to the
specific question of TCS circumvention in MMO framework, just that they do not automatically
mirror each other. The ECtHR case law can be taken as a precedence for stricter standard for
member-state responsibility in conduct related to ECHR specifically. Together with the
reluctance of ECtHR to attribute responsibility to TCS in military operations the approach’s
effect on the question of TCS circumvention in MMO framework is seemingly then very
limited.

However, on the other hand hard proof of intent of states is very difficult to attain in
practice.*”* Therefore, it is perhaps unsurprising that the intent requirement has been lowered
throughout the ILC’s drafting of the circumvention system in DARIO.*’? Currently the intent
to circumvent can seemingly be delivered from the circumstances without hard evidence of
specific intent to circumvent.*”® Even then, the criteria would not be fulfilled often. Definitely,

in NATO cases it would be difficult to argue otherwise. For example, in the KFOR situation
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one could claim that NATO states were circumventing their obligations by avoiding their
obligations, such as ECHR. However, the NATO’s common policy on detention it was done by
the overall KFOR commander, a NATO personnel in NATO chain of command.*’* If TCSs
were to impose a different standard, they would have needed to actively seek for it. The intent
requirement could not impose such a positive duty to seek a change in the MMO policies. The
situation is less clear for the other part of the legal case, where the TCS personnel failed to clear
or mark unexploded munitions. But similarly, it could be seen as merely unintended result of
the TCS conduct in a framework of the MMO for the conduct not to be attributed to the TCS
but to the international organization. But on the other hand, perhaps the ECOMOG operation
and Nigerian conduct during it could be seen as fulfilling the required standard of intent to
circumvent. It could be difficult to see how it would be merely unintended result if Nigeria
decides to shield its responsibility and judicial review of its troops conduct by acting through
ECOWAS established ECOMOG under its de facto command.

Certainly, a possible motive for TCS to circumvent obligations could serve as a starting
point of proving intent. Similarly, TCS influence it can exercise could assist in delivering the
possible proof of intent. If TCS ability to influence the MMO conduct is very limited, it could
be more easily seen as unintended result and not as circumvention of obligations. Also carrying
out conduct knowingly that it would be illegal if done by the state, while alone would not fulfil
the intent requirement, could serve as further claims for intent to circumvent. But it is important
to note that a high standard for proving intent could easily make it near impossible to hold TCS
to be circumventing their obligations through international organization.

However, the intent is merely the first step regarding circumvention. It alone is not
enough for TCS to be intentionally circumventing its obligations. The next issue is the standard
of causing the organization to act certain way. The causation is fundamental to the question of
circumventing obligations in military operations since the TCS reserve certain rights in all
situations. The question then comes how much influence must the TCS have in order for it to
be circumventing obligations by acting through international organization in MMO framework.
However, the standard practice in MMOs should also give limits to the question. Since TCS
practically always keep the right to call back their troops and decline orders from international
organization’s chain of command, along with criminal and administrative jurisdiction over their

troop contingents, merely accepting orders is not enough to fulfil the threshold of causing the
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MMO to act in certain way. Otherwise, once again the causation link would be filled in almost
every foreseeable scenario.*™

The DARIO commentary claims for need for a “significant link” between the TCS’s
conduct and international organization act, and that the act must be caused by the TCS.4’
However, it is unclear whether the TCS must be in a dominant position and being able to
overpower the mission to its own will, or if it also covers situations where the causation is less
obvious, such as situations where the TCS could stop the violation but does not do so. However,
the commentary language takes a quite strong stance, stating that “The act of the international
organization has to be caused by the member State.”*’” That seemingly speaks for more of
necessity of dominant position of a member state. Furthermore, it is also supported by the
ECtHR’s Behrami and Saramati case’s precedence of refusing to apply the circumvention to
the UN MMO framework. The ECtHR justified its refusal by claiming that to do otherwise
could endanger the effective conduct of the UNSC peace operations over TCS intervention.*’
However, such threats would not be present in cases where the TCS are in a dominant position
in influencing the conduct of the MMO as in case of ECOMOG example. The organization
does not need such protection against dominant TCS that already controls the organization and
acts through it.*”® Therefore, when a TCS is in dominant position it seems reasonable not to
protect the international organization’s autonomy against TCS interventions, for the simple
reason that the organization already has lost its autonomy over the dominant TCS control.*°
High standard for fulfilment of the criteria for circumvention is also necessary to justify the
presence of the DARIO regime regarding circumvention as a customary law. Jurisprudence, in
International Tin Council litigation and Westland Helicopters arbitration, has generally
confirmed that member states do not bear responsibility over the conduct of an international
organization when it has a separate legal personality.*®* However, since the justification for
such separation of legal personalities arises from the need to safeguard the autonomy of the

organization against the member states’ interference, it is reasonable to assume that the limits
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of the separation of legal personalities can be established to situations where the goals of that
justification are no longer presented. Therefore, under customary law the separation of legal
personalities should not present obstacles of TCS’s responsibility and applicability of their legal
obligations to the MMO framework when the TCS already dominates the decision-making
process and overcame the autonomy of the organization in effective control of the operation.

The NATO chain of command goes up to the North Atlantic Council, which sits the
representatives of the member states. Similarly, the positions lower in the chain of command
are also filled with TCS personnel. Certain authors argue that this would be enough to consider
the TCS to cause the military operation action regarding circumvention. However, the causation
link seems to speak about dominant position of a TCS in a MMO framework, not a simple
international organization’s decision-making process where TCS hold much influence over the
organization collectively as a group, such as in NATO.*® Similarly, seemingly such domination
must arrive outside the institutional rules of the organization.*®® Therefore it is quite rare to
have such dominance of a TCS in MMO to fulfil the threshold. Perhaps the best example of
possible domination would come from the ECOMOG example, which have been criticized for
Nigeria’s domination while the military operation was under at least theoretically ECOWAS
chain of command,*® and could therefore be considered as possible situations for
circumvention.

That shows quite high requirement for TCS causation of international organization’s
conduct for the circumvention. It could come considerably close for the TCS to be also in
effective control of the MMO conduct in cases where it could be said to be in such a position
that it could be circumventing its obligations. However, in cases where the TCS influence
happens in the organization’s decision-making process (possibly strong arming or otherwise
using extra-legal influencing during the organization’s process) the effective control is still
within the organization, as it is the organization’s organs making the decisions, but the de facto
domination of a TCS is enough to the TCS possibly be circumventing its obligations. Therefore,
the ECOMOG conduct could still be held attributable to the ECOWAS but Nigeria to be
considered avoiding enforcement of its legal obligations by acting through the ECOWAS
framework. But outside ECOMOG, the situations where the TCS could be said to be
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circumventing their obligations are really rare. The threshold of causing international
organization to act in certain way is seldom achieved in other MMOs.

5.5 Conclusion

It seems clear from the legal rules and from the practice that the international
organization scope of IHL obligations cannot be the unifying standard for the MMO in all
circumstances. Simply put, the TCS are unable to escape their own (higher) scopes of
obligations even in situations where the organization is attributed the conduct and would
therefore be the primary source of obligations. Similarly, state practice supports that conclusion.
However, the reason for the two-tier system of IHL obligations is mostly based on the specific
treaty clauses in the treaty law. Those clauses either obligate states to ensure respect of their
troops in all circumstances,*® prohibit assistance, encouragement or inducement for anyone to
engage prohibited activities, % or simply obligation to ensure that all persons under the state
party’s jurisdiction follow the obligations. Since both the prohibition of circumvention and
multiple attribution of conduct are such rare occurrences, it seems that there are no universal
rules that TCS must respect their legal obligations beyond the rules of attribution in all
circumstances. The general rule that applicable law to MMO is to an extent bound to the
attribution of conduct or responsibility still holds true. Nevertheless, it seems that majority,
although not all,*®” of IHL is covered by the clauses.

That is especially relevant to different treaty obligations and different interpretations of
the legal obligations amongst the TCSs and international organization. The common but
differentiated obligations of taking feasible precautions are not covered by the treaty clauses.
Indeed, the term “feasible” refers to “everything that was practicable or practically possible,
taking into account all the circumstances at the time of the attack, including those relevant to
the success of military operations.”*3 The overall amount of PGMs for the whole MMO would
be relevant to take into account. Therefore, a single TCS with higher technological capabilities
would not be obligated to concern only its own technological possibilities in deciding weaponry
for its air strikes. The capabilities of the other TCS and the MMO as a whole are also relevant

to the considerations.
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6 Highest scope of obligations as common standard

The chapter analyses about the possibility of having the highest scope of IHL
obligations among the TCSs in the MMO providing the common standard to the MMO.
Therefore, in cases where TCS would have unequal scopes of IHL obligations amongst
themselves and cannot conduct their operations under the international organization’s SCOpe as
common standard, the only possible way of getting a unified standard is to have highest
available standard as the common standard. Firstly, this has been happening under political
guidance in MMO framework in the past, such as the NATO’s Libyan operation attempting
zero civilian casualties, going long way beyond what would be required as feasible precautions
and principle of proportionality by any of the TCS’ standards. However, such decisions are
completely voluntary and are not based on legal obligations or necessity. Therefore, they are
outside the study’s scope.

The question then is whether there are possibilities of having legal obligations to use
the highest standard as a common standard for MMO conduct. Firstly, the TCSs could be unable
to contribute troops to a MMO unless the MMO has equivalent standard of protection as the
contributing state. If the international organization’s (under which auspices the MMO operates
and is attributed the conduct of the MMO) standards are lower, then the TCS would breach its
obligations by transferring the authority of its troop contingents over to the international
organization. Secondly, there are claims that the weapons treaties prohibition “to assist,
encourage or induce, in any way, anyone to engage in any activity prohibited to a State Party
under this Convention” could bring forward an obligation to accept rules of engagement
allowing the MMO to engage in prohibited activities or prohibit state parties from joining
MMOs that might use the prohibited methods of warfare. However, this chapter argues against
both above-mentioned approaches as too strict and not being on par with the treaties. Following
that, there is a possibility of having Common Article 1 and its equivalent customary law
obligation to be interpreted extensively. Extensive interpretation would mean that TCS would
not only need to ensure that their troop contingents would respect IHL in all circumstances, but
also that they must ensure respect of IHL by other entities.*® In such situations, different
interpretations might be seen as too flexible and permissible and might go outside the limits
what other TCS deem legal. Therefore, TCS might be obligated to attempt to influence the
conduct of the MMO as a whole so the MMO or any part of the MMO would not engage in

such activities.
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6.1 MMO bound by TCS obligations
The first question is whether the MMO would be bound automatically by the TCSs’

legal obligations. In such cases, the MMO, or the international organization controlling it,
would have the highest standard available as its own standard and would therefore bind the
whole MMO to the highest standard available. While the study earlier debunked the theory of
international organization being automatically bound by its member states’ obligations, another
question is whether the troop contributing states can transfer its authority over its troops to an
international organization without the organization having equivalent standards of protection
without the transfer of authority being illegal.**® However, as noted earlier in the study, the
obvious problem noted with that approach is that the international organization would be bound
by international treaties without its consent.*** But on the other hand, the legal obligations
would not be in reality binding on the international organization. In fact, the obligations would
be binding to the member state and it limits the possibilities of transferring authority to the
international organization regarding the conduct of the MMO. It would seem logical that the
transfer of authority to an organization would be limited by the powers of the entity granting
the authorization.4%2

That approach can find support from ECtHR case law. In Gasparini decision the court
stated that member states to an international organization cannot escape their obligations by
transferring their competence to an organization which fails to adequately uphold their legal
obligations.*®® In cases where there is fundamental structural deficit in upholding the legal
obligations, the member states would then be responsible over the conduct of the international
organization.*®* That approach differs greatly from the DARIO system of prohibition of
circumvention, which requires TCS action to dominate the international organization to act
according to its wishes and intent to circumvent obligations through the organization, while
ECtHR in Gasparini would hold member states responsible by allowing the deficit to exist.

However, it remains an open question whether the ECtHR understands that approach to arise

4% DANNENBAUM. Translating the Standard of Effective Control..., p. 138

491 DAUGIRDAS. How and Why International Law Binds..., p. 335

492 DE SCHUTTER, Oliver. Human Rights and the Rise of International Organizations: The Logic of Sliding
Scales in the Law of International Responsibility. In WOUTERS, Jan et al (eds.) Accountability for Human Rights
Violations by International Organizations. 2010, Intersentia Publishing, pp. 67-68

49 RYNGAERT. The European Court of Human Rights’ Approach..., p. 1005

494 LOCK, Tobias. The European Court of Justice and International Courts. 2015, Oxford University Press, p.
210
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from the primary norms of ECHR or whether the court sees it as a more general principle of
international law, possibly oversighted by DARIO.

However, there are certain obstacles to upholding such system of limiting the transfer
of authority. Firstly, the prohibition of circumvention, as codified in DARIO, is lot stricter than
what is argued by the academics. The reasoning behind it is clear too, as the international
organization must defend its autonomy from external influence. If the member states would
start being responsible over the actions of the international organization, they would interfere
with the organization’s conduct and threaten the autonomy. Secondly, if the member states
would automatically be responsible over the conduct of the international organization when the
organization is breaching the member states’ obligations, many of the clauses regarding
interoperability would be redundant.*®® Therefore, without any clauses in the treaty law telling
otherwise, the TCS obligations would be applicable to the MMO conduct attributable to the
organization only in cases where the TCS can be said to be circumventing its obligations on par
with DARIO Article 61.

6.2  Treaty clauses

Notwithstanding earlier chapter regarding the treaty obligations applicability beyond
rules of attribution, there still have been claims that the same clause would go further still.
Originally NGOs and certain states had very tough stance on the Ottawa Treaty clause of “to
assist, encourage or induce, in any way, anyone to engage in any activity prohibited to a State
Party under this Convention.”* Indeed, International Campaign to Ban Landmines stated that
state parties to the Ottawa Treaty are prohibited from participating in military operations where
landmines might be used.*®” Similarly Brazil interpreted the clause as banning joint operations
totally with non-members which might be using landmines.**® Dutch foreign minister had
similar statements, calling that landmines cannot have any role in NATO operations
anymore.4%

If one were to interpret the clauses in such fashion, then they would bring highest
common standard of TCS obligations into the MMO. If the TCS could not join MMOs where

4% Prime example being the Convention on Cluster Munitions clause stating that “Notwithstanding the provisions
of Article 1 of this Convention and in accordance with international law, States Parties, their military personnel or
nationals, may engage in military cooperation and operations with States not party to this Convention that might
engage in activities prohibited to a State Party.” Article 21(3)

49 QOttawa Treaty Article 1(c)

497 JACOBS. Taking the Next Step..., p. 60

498 CASEY-MASLEN. Commentaries on Arms Control Treaties..., p. 96

4% Landmine Monitor Report 2000...
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mines could be used, then the MMO would either have to conduct its operations without mines
or without TCS that are state parties to the Ottawa Treaty. However, the stances have been
diluted to an extent.’® Generally, many states interpret as prohibiting the Ottawa Treaty
signatory state from requesting the landmines and prohibiting their troops participation in
activities prohibited by the treaty and would make their military personnel unable to follow
orders to employ landmines.>® Therefore, it does not seem that there would be a total ban for
MMOs to use mines when one of the participating states is not a member-state to Ottawa Treaty.

That approach has been strengthened by the Cluster Munitions Convention. As
mentioned earlier, it has similar Article 1(1)(c) as the Ottawa Treaty, prohibiting state parties
to “Assist, encourage or induce anyone to engage in any activity prohibited to a State Party
under this Convention.”*% While the Cluster Munitions Convention lacks the “in any way” that
was present in Ottawa Treaty, they are largely mirroring clauses and not too much should be
read into that.>® However, Cluster Munition Convention also has an additional clause, Article
21(3), which states that “Notwithstanding the provisions of Article 1 of this Convention and in
accordance with international law, States Parties, their military personnel or nationals, may
engage in military cooperation and operations with States not party to this Convention that
might engage in activities prohibited to a State Party.”*® Now this is clearly new development
from Ottawa Treaty, and the question has to be asked whether it is an exception clause or mere
explanatory clause for the specifics of the general prohibition of Article 1(1)(c)?

At the first sight it seems to give greater freedom for MMOs and interoperability than
the Ottawa Treaty.>® The term “notwithstanding” in Article 21(3) seems to suggest that it
would be indeed an exception to the general rule, therefore suggesting that without such
exception Article 1(1)(c) would indeed be an obstacle for interoperability for state parties to
operate alongside non-member states in MMOs that might engage in prohibited activity.5%
However, the Commentary to the Cluster Munition Convention suggests that the broad wording
of Article 21(3) and the need to limits to it that were laid out in Article 21(4) mean that it merely
specifies the general prohibition of Article 1.%°7 That would also make more sense taking into

account that the states pressing for Article 21 claimed it was necessary to guarantee the
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possibilities for interoperability, and those states were largely the same states that already
interpreted largely similar Article 1(1)(c) of the Ottawa Treaty clause as already allowing
interoperability without having separate exception to that prohibition.>®® Furthermore, as the
commentary suggests, Article 21 can have guiding value in interpreting Article 1(1)(c) and
similar clauses in other weapons treaties.>® Therefore, the current approach the issue at hand
seems to be that states can take part in the MMOs which might engage in prohibited actions.

6.3  Extensive interpretation of Common Article 1
Last possibility for having highest TCS scope of IHL obligations as common standard would
arise from Common Article 1. The study argues that the clause “respect and to ensure respect
for the present Convention in all circumstances™° has developed further than the original
obligation to respect IHL as analysed above to an obligation to take measures to ensure that
other entities follow IHL. The terminology of “ensure respect” especially speaks of extensive

interpretation of the obligation.

6.3.1 Development of Common Article 1

Originally the Common Article 1 did not require states to ensure respect of IHL by other
entities. The drafting history of Common Article 1 does not support the extensive interpretation
and that the provision was to be understood as referring to only internal actors under the States’
jurisdiction.®** Only the ICRC commentaries claimed that the article should be interpreted
extensively.®'? However, the commentaries failed to cite the drafter’s intent or practice for that
assessment.® Indeed, the discussion on the extensive interpretation of Common Article 1 was
very limited during the original drafting phase.>*

There are certain justifications for the extensive interpretation raised. A statement of
Italy during the drafting of the 1949 Geneva Conventions claimed the Common Article 1 is

either unnecessary or introducing “a new concept into international law.”®*® Since Common
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512 | bidem

53 FOCARELLI. Common Article 1..., p. 133
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Avrticle 1 was adopted as it is, one could argue that it has to be understood as offering such new
concept to international law for otherwise it would have been deleted as redundant clause.>

Similarly it can be argued that the restrictive interpretation®’

would already be covered by the
mere “respect” part of Common Article 1, making the “ensure respect” part either repetitive or
unnecessary.>'® There would be no need to repeat pacta sunt servanda principle in the
substantive articles of the conventions. Therefore, under the principle of ut res magis valet quam
pereat (or the “effet utile”), the law should be in doubtful circumstances interpreted as
meaningful legislation instead of void and meaningless, possibly justifying the extensive
interpretation.>®

However, as stated earlier chapter, it is possible to regard the “ensure respect” part of
the obligation as referring to the State’s duty to ensure that all of its organs and individuals
under its jurisdiction follow IHL.%?° Furthermore, the obligation to ensure respect for the
Geneva Conventions States might require States to take action before an armed conflict exist,
such as educating population or ensuring training of the military regarding the IHL
obligations.>?! Similarly, the Article 89 of Additional Protocol | stating that “in situations of
serious violations of the Conventions or of this Protocol, the High Contracting Parties
undertake to act, jointly or individually, in co-operation with the United Nations and in
conformity with the United Nations Charter.”*?? The differences in the language and wordings
between Article 89 and Common Article 1 clearly do not support states’ intention to make
Common Atrticle 1 an obligation for States to ensure respect of Geneva Conventions of other

state parties. 5%

But even if the original intent and the meaning of Common Article 1 would not refer to
an extensive interpretation and bring forward the obligations for TCSs to ensure the respect of

IHL by the whole MMO, the understanding of the obligations might have developed later
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through state practice establishing an agreement between the High Contracting Parties,>** as
stated in Vienna Convention on Law of Treaties Article 31(3)(b).>®

There are indeed numerous sources that confirm the consequent practice of extensive
interpretation. Firstly, one can look into the outcomes of the International Conference on
Human Rights, taken place in Tehran and attended by representatives of 88 states and numerous
UN organs and regional human rights organizations.>?® The conference resolution stated that
contracting parties “sometimes fail to appreciate their responsibility to take steps to ensure the
respect of these humanitarian rules in all circumstances by other States, even if they are not
themselves involved in an armed conflict.”®?” The statement can be understood as showing
states’ acceptance of the extensive interpretation of Common Article 1.5% Others, however,
claim that the language in Tehran conference resolution with wordings such as “fail to
appreciate”, “responsibility” and “take steps” are only a merely pointing out that other States
have a right, not an obligation, to try to stop belligerent parties breaching their obligations under
IHL instead of imposing legally binding obligation to ensure that the IHL is followed.>%°

However, similarly there has been a rising trend among international organizations and
judicial bodies to claim for the extensive interpretation of Common Article 1. The UN General
Assembly, Security Council and Human Rights Council have all preached for extensive
interpretation.>3® However, one must be careful in assessing their legal weight and not to jump
into conclusions. The “ensure respect” terminology can be claimed to refer merely to a political
recommendation for others to take action to ensure respect, not to a legal obligation to do so.5!
Similarly, in the context of the United Nations military operations, the troop contributing States
would be bound to ensure respect of IHL based on the binding effect of the resolutions, not on
Common Atrticle 1.5% Similar statement from the European Union has been claimed by some

authors to support the legal obligation to ensure respect,>* although that document could
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similarly be taken as only referring to political ideas of promoting humanitarian law instead of
stipulating actual legal obligations.>3*

However, the extensive interpretation of Common Article 1 has also been recognized
also in the jurisprudence of the ICJ, showing that it has not been all merely political promotion
of IHL. In the Nicaragua Case, the ICJ held that despite the United States was not a party to the
armed conflict, it was still obligated to ensure respect of IHL of contras the US was supporting
in the Nicaraguan conflict..53 However, the Court ruled that the obligation consists mostly of
negative obligations not to encourage or assist the contras in violations of IHL as United States
had distributed a manual on psychological warfare including advises and encouragement for
conduct that would breach the IHL norms to contras.>*® But on the other hand, the 1CJ widened
its view of the extensive interpretation in its Wall Advisory opinion®’ by stating that “every
State party to that convention, whether or not it is a party to a specific conflict, is under an
obligation to ensure that the requirements of the instruments in question are complied with”%

although without specifying the measures it obligated states to take.

The last, and undoubtedly the most crucial point for subsequent practice, is the practice
of States regarding the interpretation of Common Article 1. The fact that the international
organizations and especially ICRC have been using Common Article 1 as basis for states’
obligations to ensure respect of IHL of other High Contracting Parties and the fact that such
ICRC and international organizations” statements have gained little to no critique from states
can be taken as evidence of their acceptance of the extensive interpretation.>*® However, the
critics to it claim, that despite declarations the states have not in reality fulfilled their obligations
to ensure respect for third states in majority of situations.>*® Since IHL violations continue to

occur without majority of states’ interference or reaction, it is difficult to claim that the

5% EUROPEAN UNION. Updated European Union Guidelines on Promoting Compliance with International
Humanitarian. Official Journal of European Union, 15" December 2009, C 303/06. Statements like “European
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Common Article 1 has developed into an obligation to exercise influence on other states
participating in the MMO in order to ensure their respect for IHL>*!. However, the reality is
less black and white and while not constantly taken, states do take measures to ensure other

entities respect of IHL at times.>*

Furthermore, the lack of widespread practice of TCSs does not necessarily prevent the extensive
interpretation of Common Article 1 to be established by subsequent practice. The Article
31(3)(b) of the Vienna Convention on Law of Treaties states that “Any subsequent practice in
the application of the treaty which establishes the agreement of the parties regarding its
interpretation.“>** can develop the obligations. However, that does not mean that all state
parties must active participate in the subsequent practice. It is enough that parties have accepted
the development of the obligations, even if by silent acceptance.>** Consequently, the lack of
disapprovals or critique seems to point out to the fact that High Contracting Parties have
accepted the extensive interpretation.>*

Similarly, the selectivity of State practice can be explained partly by the fact that TCSs
often wish to act in secrecy in their attempts to influence the conduct of other States
participating in the MMO.>*® Open naming and shaming might not serve the MMO’s goals and
might not be as effective as measures taken in secrecy within the MMO’s framework.
Moreover, lack of state practice can be justified by the fact that states are only bound to take
measures that have chances of success, and since in most cases their possibilities to influence

transgressors are very limited it is not surprising that the state practice is sparse.

The TCS in a MMO setting are obligated to try to use their influence into ensuring that
the MMO as a whole and other TCS within the MMO would respect IHL. However, it would

%41 Selectivity of State practice raises here similar questions as in the context of Article 89 of Additional Protocol
I, which has more clearly developed obligation for states to “jointly or individually, in co-operation with the United
Nations and in Conformity with the United Nations Charter” to act in cases where there are serious violations of
the Geneva Conventions.
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intentionally targeting civilians (p. 153); German parliament protest in 1991 regarding Sudanese forces bombing
of Red Cross and UN aid depots (p. 632)
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not bring forward obligations to ensure that the other entities would follow legal obligations
that are not binding to them. Therefore, it is more relevant to the question of different
interpretations of the legal obligations. If a TCS would believe that another TCS is breaching
their IHL obligations, it would be obligated to try to intervene and ensure respect of the

obligations.

6.3.2 Scope of the Common Article 1

Following the establishment of the extensive interpretation of Common Article 1, the
question arises of what the actual scope of the obligation is. Certain authors claim that it only
brings forward obligation to take negative measures to refuse cooperation and assist violations
of IHL.>*" The ICJ jurisprudence can also be understood as supporting that approach. In the
Nicaragua case the court condemned US actions only when US were actively assisting the
Nicaragua’s contras in violating IHL,>*® but did not condemn the lack of positive measures
taken by US to ensure that the contras would respect IHL.>*°

Similar arguments have been claimed with regard to ICJ’s statement in the Wall
Advisory Opinion.>®® While the Court states that “every State party to that Convention, whether
or not it is a party to a specific conflict, is under an obligation to ensure that the requirements
of the instruments in question are complied with’*®?, it continues to list measures to be taken as
obligation, such as not recognizing the illegal situation and not rendering aid and assistance to
Israel for building the wall.>*? Yet the court states in the same paragraph that States are under
the obligation to ensure respect of Geneva Convention IV in addition to the negative obligations
of not to aid and assist or recognize illegal situation.>>® That speaks for broader understanding
of Common Article 1 obligations, going beyond the mere negative obligations listed above.
Furthermore, since Common Article 1 obligates High Contracting Parties to take positive
measures to ensure respect of individuals within their jurisdiction of IHL,% there is no logical
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reason why the same would not be true for the obligations to ensure respect of other (troop
contributing) States.

On the other hand, understanding Common Article 1 as bringing only negative
obligations could be attractive interpretation to explain the irregular state practice for taking
measures to ensure respect of transgressors. However, there are fundamental problems with
such claims. The terms “ensure” and “undertake” are more likely to refer to an obligation
instead of right to take measures.>>* Moreover, since it is clear that Common Article 1 issues
binding obligations to TCS to ensure that their armed forces and personnel under their
jurisdiction follow IHL, it is difficult to see why the same would not then be true for the external
dimension of Common Article 1, i.e. the obligation to ensure respect for IHL of other States
participating in the MMO.>%¢

It would be better to explain the lack of State practice by interpreting the Common
Article 1 as an obligation that binds the States only when they have legitimate chances of
success. It would be a logical consequence of Common Article 1 being a due diligence
obligation.>*” High Contracting Parties are not bound by the outcome of their actions but are
obligated to try to achieve to goal, and failure to employ measures would be a violation of the
due diligence obligation of Common Article 1.%°® However, it does not mean, unlike some
claim, that High Contracting Parties are bound to “make every effort” to achieve the goal in
every case.> One could now expect states to take measures that have very limited chances of
achieving anything purposeful but might still hurt their interests and cost political and

diplomatic capital.

Therefore, a better standard for what and when to take measures would be a standard
reasonable expectations and feasibleness. ICJ followed similar approach to due diligence
obligations in the Bosnian Genocide Case®® regarding the 1948 Genocide Convention, where
the Court used Serbia’s special relationship with the perpetrators of the genocide and therefore
increased capacity to influence the perpetrators to justify increased obligations of Serbia to
prevent the genocide in question.®®! As such, capabilities must be taken into account when

determining the scope of measures a State is obligated to take. States are thus obliged to adopt
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measures, which appear reasonable to ensure respect. Moreover, “appropriate measures” to
ensure respect of others cannot obligate states to take measures that have no reasonable chance
to achieve the goal, i.e. to ensure that another state will fulfil its IHL obligations. The ICJ
followed such approach by taking the specific relationship between Serbia and the Bosnian Serb
forces for Serbian into account when considering the Serbian obligation to stop the Genocide
in Bosnia.*®? The ICJ stated that “responsibility is however incurred if the State manifestly failed
to take all measures to prevent genocide which were within its power, and which might have
contributed to preventing the genocide.”*® The reference to a due diligence principle, where
States are obligated to take measures that “might have contributed to preventing the genocide”,
is fundamental here. In cases of Common Article 1, if TCSs do not have capacity to adopt
measures that would contribute to ensuring respect of other States or entities, they are not under

an obligation to “make every effort”.

However, the ICJ confirmed in its Bosnian Genocide Case that the due diligence
obligations (i.e. in that case the obligation to prevent genocides) are not dependable to certainty
or likelihood of success.>®* Certainly, the ICJ held that Serbia breached its obligation to prevent
genocide because Serbia “did nothing to prevent” the genocide in question.>®® As such, the
terminology “did nothing to prevent” could be understood as argument for general obligation
to take all available measures to achieve the goal in every case. However, the court also noted
that there must be a causal link between the failure to take measures and the harmful event in
order for an entity to be breaching its due diligence obligations.%®® Even if international law
lacks a clearly defined legal standard on the exact percentage of likelihood of success required,
it must still be clear that the Common Article 1 cannot obligate States to take measures beyond
what have reasonable chances of success. However, if the High Contracting Party has the
capacity to influence the transgressor, then it has a legal obligation to take both positive and

negative measures to ensure respect of IHL of the other entity.

6.3.3 Measures under the Common Article 1
Therefore, TCS must take reasonable measures with legitimate chance of success to
ensure that the MMO as whole and other TCS in the MMO respect IHL. As such, when the
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TCS can influence the MMO conduct it is possible that their interpretation of their IHL
obligations could become applicable to the MMO as a whole. The TCS would be under a legal
obligation to ensure that the rest of the MMO would follow its standard of interpretations.
However, such situations would be more presented in a closely connected MMOs instead of
loosely build missions where the TCS lack methods of influencing the conduct of the operation.

Common Article 1 is especially applicable to situations where the TCSs’ have
considerable influence in the official decision-making process of the organization in control of
the MMO. As noted earlier, member states and TCSs do often have possibilities of substantially
shape the organizations’ actions. This is particularly true in highly formalised decision-making
processes, such as the NATO system. In the case of NATO, the targeting decisions and
approvals for selected targets have been done unanimously in the North Atlantic Council
seating the representatives of all of the NATO member states.®®” Similarly the rules of
engagement for NATO operations have to be agreed unanimously in the North Atlantic
Council .>%® Therefore, often every Troop Contributing State (or at least member states) of
NATO can veto rules of engagement or targeting approval if it is felt necessary. In such cases
the TCSs can use their veto power to ensure respect of the IHL by the NATO MMOs, not only
by vetoing their own contingents’ orders but also not allowing the MMO as a whole to conduct
operations violating IHL. Under the obligations arising from Common Article 1 the States
participating on the particular MMO would be obligated to refuse targets that they do not deem
legal under international humanitarian law. As such, the standard for the whole MMO would
be the highest standard among the NATO member states and TCSs.%%

However, such approach has not always been taken in practice of NATO operations.
NATO often allows their TCSs to deploy national “caveats” when their TCSs’ legal obligations
are deemed different.>”® The TCS that would refuse to target certain targets or standards of rules
of engagement would then only except their participation in the operations and let other TCSs’
contingents to carry out the mission. One example of this is the famous Serbian Radio and TV
Headquarters that NATO bombed during its Operation Allied Force. The attacks were highly
controversial and even France, one of the main troop contributing states to the NATO operation

questioned the legality of the attacks.>’”* However, despite their doubts, the French did not veto
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%9 However, it is important to note that TCSs that are not member states to NATO do not always have similar
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571 The Crisis in Kosovo [online]. Human Rights Watch. 2000 [cit. on 12" April 2018] Available at:
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the targeting decision and the attacks were carried out, killing between 10 and 17 people.>"? It
should be noted that should France have vetoed their own participation in that specific mission,
it would have fulfilled its obligations not to allow persons under its jurisdiction to violate
IHL.>"™® However, as explained above, it would not suffice to fulfil France's obligation to
“ensure respect” part of extensive interpretation of Common Article 1. However, there are
reports of numerous cases where the TCS were able to veto targeting decisions, which they

deemed illegal despite other troop contributing states accepting them,>"

making it possible that
in the end of the negotiations regarding the TV station strikes the French were just ensured of
their legitimacy. Certainly, there could be other reasons for France to veto their own
participation in the mission, such as political risks or unpopularity of possible journalists
becoming collateral damages.>”®

On the other hand, when the most obvious possibility to influence the MMO conduct is
taken away, the obligated measures will obviously change as well. It could mean that the
applicability of highest standards of IHL obligations would not be an obvious conclusion.
However, it does not mean that TCSs would not need to attempt to influence the conduct at all.
Indeed, during NATO’s International Security Assistance Force (ISAF) operation in
Afghanistan the targeting procedure was quite different. TCSs were only able to veto their own
participation in the missions that they deemed to breach their obligations but the review process
of the NATO conduct did not include the political bodies sitting the representatives of the
states.>’® However, even in ISAF and its different target selection procedure, the TCSs have
been able to exercise their influence to change the operational conduct in some cases. Example
of this can be taken from Supreme Allied Commander in Europe, US General John Craddock’s
guidance stating that ISAF can target Afghanistan’s opium farmers directly without presenting
proof that the opium farmers are connected with enemy combatants and would therefore
constitute legitimate military targets.’’” Certain NATO states, among them Germany,

challenged the guidance and with their strong opposition managed to get the order withdrawn

572 ICTY. Final Report to the Prosecutor by the Committee Established to Review the NATO Bombing Campaign
Against the Federal Republic of Yugoslavia. Para. 71

573 As noted in chapter 5.1.1

574 PETERS et al. European Contributions to Operation Allied Force..., pp. 28-29

575 «"In some societies, the idea of killing journalists — well, we were very nervous about that," said a French
diplomat.” In PRIEST, Dana. France Played Sceptic on Kosovo Attack [online]. Washington Post. 20" September
1999 [cit. on 24t May  2018] Available at <https://www.washingtonpost.com/wp-
srv/national/daily/sept99/airwar20.htm>

576 COLE. Legal Issues in Forming..., p. 147

577 ZWANENBURG. International Humanitarian Law Interoperability..., p. 694

106



https://www.washingtonpost.com/wp-srv/national/daily/sept99/airwar20.htm
https://www.washingtonpost.com/wp-srv/national/daily/sept99/airwar20.htm

showing a prime example of the influence that TCS can have to their MMO partners in military
operations.>’®

The obligations to influence the conduct of the operation once again goes beyond the
rules of attribution. The TCSs conduct within the framework of the MMO, including their
voting practice, is attributed to the organization itself and not to the TCSs. That is supported by
DARIO Article 58(2) which states that “An act by a State member of an international
organization done in accordance with the rules of the organization does not as such engage the
international responsibility of that State under the terms of this article.”” In addition, the
ILC’s Commentary to the DARIO further supports the approach by stating that normal conduct
according to the rules of the organization by itself would not constitute attribution of
responsibility to the Member State.>®° Similar approaches have been echoed also in academia®®*
and in judicial decisions, such as the Westland helicopters arbitration.>?

But the Common Article 1 and the rules of attribution are separate and independent from
each other and Common Article 1 goes further than the rules of attribution of conduct or
responsibility by aiding and assisting breaches of international law.*®® Since Common Atrticle
1 already imposes obligation to attempt to influence the conduct of other entities that are not
the TCS itself or attributable to the TCS, there is no reason why they should not use all available
means to do so, especially by using veto powers or general voting powers within the established
decision-making process in the MMO. Just because the act would not be attributable to the
entity does not mean that it is not an effective and appropriate way to ensure respect of IHL.
Common Article 1 obligates the national governments into using their influence on the
international organization’s organs, such as the North Atlantic Council of NATO, to ensure
respect of IHL by the international organization itself and all TCS contingents.

Therefore, in cases where the decision-making process is done in a manner where TCS
are able to influence the outcomes, the MMO as a whole should refuse interpretations of IHL

by TCS that go beyond the allowed conduct under IHL.>8 This is especially applicable to
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situations such as NATO, which decision-making process is done by unanimous voting. It
would not be enough to allow TCS to decline taking part in the missions, which they deem
illegal under international law, but to attempt to enforce their interpretations and standards of
law to the whole MMO. However, in MMOs where the TCSs abilities to influence the overall
conduct of the MMO and not only their own troop contingents’ conduct are more limited, one
could see Common Article 1 as less relevant. In such situations the highest standard of
interpretations would not necessarily be applicable to the MMO as a common standard.

The last question is that when would TCS be bound to exercise their influence to ensure
respect of IHL by the MMO. In other words, when should the TCS deem the conduct of the
MMO illegal. Surely when the different interpretations of the legal obligations go too far, the
TCS must apply pressure and influence not to allow the MMO follow those interpretations. One
example of such practice can be seen from US targeting standards in NATO ISAF operation
targeting drug fields without proven nexus to the conflict as economic targets. In that case the
disparity in the interpretations of legal obligations went too far that other TCS must have seen
it as a breach of law.

However, what about situations where the conduct is not as clear. One could argue that
whenever the TCS have different interpretations of legal obligations, the more lenient
interpretation should be deemed illegitimate by the TCS with stricter interpretation. In an
essence, states interpret the law as giving the limits to their military conduct, and in cases where
other TCS might allow more freedom in conducting hostilities those should be deemed then
breaches of law. It is obviously difficult to say who is correct since the international law lacks
centralized authority to issue “correct” interpretations. However, based on Common Article 1
TCS should interfere and ensure that others would not allow more leniency than what they deem
is correct. Whether or not the TCS in the end would breach the Common Article 1 obligation
to ensure respect depends on whether or not the conduct is a breach of the IHL obligations. But
the TCS own interpretation should at least in theory be deemed the correct one by the TCS, as

why else would a state limit its conduct further than necessarily as a question of law?

6.4  Conclusion

While the weapons treaties do not obligate states to impose their obligations to the whole
MMO, Common Article 1 might give out such obligation. However, that would be only for
different obligations arising from different interpretations of the common obligations. When a

TCS would have more lenient interpretations of common obligations, other TCS might deem
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those as breaches of the obligation. In such situations, the other TCS to the MMO would be
obligated to ensure that the leniently interpreting state would not breach the obligations. If the
MMO framework would provide enough influence for the other TCS to ensure that, they would
be obligated to do so. However, not all MMOs have such framework. Therefore, the Common
Article 1 obligation to ensure respect is especially relevant to MMOs that are conducted in
similar fashion to NATO, where the TCS are highly engaged into the common decision-making
process. On the other hand, MMOs similar to UN would not allow most TCS to influence the
conduct and could not therefore impose obligations to ensure that the MMO as a whole would
follow their interpretations.

However, when the MMO framework allows TCSs to influence the conduct to the extent
that they obtain the obligation to ensure respect of the whole MMO of respect of IHL, the MMO
would then gain a single unified standard of interpretations of the IHL obligations. Yet, there
are still clear issues with that approach. IHL lacks a central authority that could issue binding
interpretations of the legal obligations. Therefore, it would be largely impossible to know which
interpretation among the TCSs would be the correct one. As such, not all differences of the
interpretations would mean that one TCS is breaching the common obligations and by extension
the other TCSs would be breaching Common Article 1 obligations to ensure respect of IHL.
However, logically if TCS would interpret the legal rules in a stricter fashion, it should deem
more lenient ones as breaches and therefore try to use its influence to ensure that the MMO
would not apply such standards. Whether or not the TCS would be breaching its obligations
under Common Article 1 would be decided by the answer to the question of whether or not the
original act would be a breach of the obligations.
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7 Conclusion

The study explored the applicable legal obligations to a MMO and whether the military
operation can have a single unified standard of IHL applicable to the whole MMO instead of
having multiple separate standards for each TCS and international organization being
applicable simultaneously. The study focused on multinational military operations under the
command and control of international organization where states contribute the troop
contingents to the operation, which participate in more intense armed conflicts where the
threshold of IHL application is breached and the whole range of IHL obligations becomes
relevant. For examples of the mentioned operations, the study focused on UN, NATO and
ECOWAS operations. All of the operations share certain similarities. Firstly, they are
conducted under nominal international organization’s operational command and control and
under the organization’s chain of command. Similarly, in all of the operations the TCSs do not
forfeit full and exclusive authority over their troop contingents to the international organization
but keep very least criminal and administrative jurisdictions over their contingents and are
responsible over their pay and training. However, organizations and their operations differ
fundamentally from the TCSs role in decision-making process, the effectiveness of the
operational command of the organization and possible breaches of the TCSs of the MMO chain
of command. Those facts are then applied to the legal regime to show their effect on the legal
obligations of the MMOs.

The entities in the MMO (the TCSs and the international organization under which
command and control the MMO operates) are bound by different standards of IHL obligations.
IHL is not fully homogenous regime of law. The entities can be bound by different treaty
obligations, as some TCSs might be parties to a treaty and others would not. Similarly, the
international organizations are not parties to any IHL treaties and indeed none of the IHL
treaties allow organizations to join them all together.5® While some of the different treaty
obligations might have status of customary international law binding to all entities regardless
of their membership, not all of the IHL treaty regime has been crystallized as customary law.

However, even when the entities are bound by the same treaties or customary law, they
can interpret those differently from each other. Since IHL lacks centralized authority to give
standardized interpretations, it is difficult to know what the objectively “correct” interpretation
is. Similarly, so called so called common but differentiated obligations arises differences in the
IHL obligations binding to the entities. That group derives from the obligation to take “feasible”

%5 TITTEMORE. Belligerents in Blue Helmets..., pp. 95-97
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precautions to protect civilians.>®® The term feasible refers to everything possible, meaning that
states that have greater technological advancements, especially precision guided munitions,
would be required to do use the technology when feasible, but the obligations would not require
states to do the impossible. As such, the scope of the obligations differs depending on
technological capabilities. All of the types of obligations have a different outcome regarding
the possibility of having or scope of the common standard applicable to the MMO.

The study started the analysis on the common standard of IHL obligations from the
international organization’s standard. Therefore, the organization must be able to be bound by
IHL rules. First requirement is that the organization has an international legal personality, which
all the active organizations conducting military missions would possess. Secondly, it must be
able to become a party to the armed conflict. The study argued that the most suitable test for
party to an armed conflict would be similar to ICTY’s Tadic judgment, under which the criteria
is whether the entity “has a role in organising, coordinating or planning the military actions of
the military group...”*®" Being party to the conflict is fundamental, as much of the IHL is only
applicable to parties to the conflicts.

After establishing the prima facia possibility of international organizations to being
capable of possessing obligations under IHL, the sources of international organizations’ legal
obligations must be established. Since organizations are unable to join IHL treaties, the sources
other than the treaties must be explored. The organization with its separate legal personality
must have its own obligations and would not be fully constrained by only its member states
obligations. Therefore, those obligations are mostly arriving from customary international law
and possible status of force agreements concluded between the organization and host state or
TCSs. However, the obvious problem with that is the fact that such agreements and customary
IHL does usually not go beyond the minimum standard applicable to all entities.

Following the international organization’s legal obligations and its possibility of being
bound by IHL, the next question is whether it is the organization’s or the TCSs’ scope of
obligations that is applicable to the MMO. The study argued that the legal obligations of the
entity which the conduct of MMO is attributable to will be applicable to the military operation.
If the international organization under which command and control the MMO operates would
be attributed the conduct over the MMO conduct, its standard of legal obligations would be
applicable to the whole MMO. Therefore, firstly one must establish the scope of IHL

obligations for the international organization.

586 Additional Protocol | Article 57(a) & (b), also mirrored in customary IHL
87 ICTY Tadic appeals chamber. para. 137
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For that, the international organization would need to have effective control over the
conduct of the military operation. While there have been multiple different proposals for the
actual test when international organization would possess effective control, the study argued
that the most suitable one is similar to Netherlands’ courts interpretation of the test. Under that
test the entity that was better positioned to stop the violations would be attributed responsibility.
In ordinary course of action, one would assume that the chain of command has not been
breached and the attribution of conduct would be determined according to organization of the
military mission. However, in cases where the chain of command would have been breached
then the entity that gave the orders, or in case of ultra vires acts did not give orders prohibiting
the conduct even when it was better positioned to do so, that lead into the conduct would be
attributed the conduct.

However, using international organization’s scope of IHL obligations as a common
standard is problematic. Organizations are not bound by treaties and majority of the sources of
their obligations arise from customary IHL, which is binding to all entities. Therefore, the
organization’s scope is often the lowest common denominator. Unsurprisingly, state practice
has shown that TCSs are often unable or unwilling to allow their contingents to conduct
hostilities with the lowest denominator. Only the common but differentiated obligations could
be legally and in practice done with international organizations’ issued standards. The term
“feasible” includes considerations “relevant to the success of military operations™ to the
determination of feasible precautions. The success of military operations can involve the need
to prioritize the precision guided technology in situations where its most needed, even if it
would mean that states with most precision capabilities would then need to lower their standards
of when to use their resources.

The TCSs unwillingness to subject their contingents to international organizations’
minimal standards of IHL has clear legal reasonings behind it. While when the conduct of the
MMO would be attributable to the international organization and therefore the organization’s
obligations would be the primary applicable obligations, the TCSs obligations can be applicable
due to other sources. As such, the IHL does not always follow the primary rule.

Many of the IHL treaties have clauses that obligate TCS’s contingents to uphold the
standards even when the conduct would not be attributable to the TCS. Nevertheless, not all
treaties have such clauses.>®® However, even in absence of similar clauses it is possible to have

their legal obligations applicable in certain, although rare, cases. Firstly, there are possibilities

58 PILLOUD et al. Commentary on the Additional Protocols..., pp. 681-2
%89 Prime example would be Additional Protocol 11 of Geneva Conventions
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of attributing the conduct of the MMO to the TCS and the international organization
simultaneously. However, dual attribution of conduct must be held as an extremely rare instance
and the effective control test clearly suggests of generally applying the conduct to one entity
only. Secondly, the TCSs are prohibited from circumventing their obligations by actin through
international organizations. But there is very high threshold for applying the prohibition of
circumvention to the MMO settings. It could only be applicable if there is clear TCS domination
over international organization in effective control of the MMO. Such cases are very rare in
practice, as the TCS must be dominating the international organization’s conduct to an extent
that there is no need to protect the autonomy of the international organization because the
organization’s autonomy is already dismantled.

Accordingly, often the MMO would be often bound by two different scopes of IHL
obligations, that of the international organization and the TCS. Consequently, the different
troop contingents inside the MMO would be having separate and different scopes of legal
obligations and their interpretations from each other. Therefore, when the TCSs are being
unable to escape their higher standards, the only possibility of having unified standard of IHL
application to the MMO would be to have highest TCS’s standard as the common standard.
Obviously, nothing prevents from MMO to politically decide to adopt such standards or go
even beyond the legal requirements.®® IHL only provides minimum standard of conducting
hostilities.

But legally, Common Article 1, when interpreted extensively, could obligate the MMO
to establish the highest standard of different interpretations as a unified common standard for
the whole MMO. By obligating TCSs to ensure respect of other entities, namely the
international organization and other TCSs, of IHL.%! If their interpretations are more flexible
than what is accepted under the IHL, other entities should then ensure that those standards are
not followed, when possible. The Common Article 1 is especially applicable to NATO system,
which has unanimous decision-making process and deeply involves member states in the
decision-making, can allow the TCSs to have enough influence to ensure the respect of IHL of
NATO MMOs. Lastly, there are very limited possibilities of having unified standard of treaty

obligations. Unless the international organization has highest standard of treaty law, which is

590 Indeed, that has happened, such as in NATO’s Libyan operation where NATO adapted extremely high standard
for feasible precautions, aiming for zero collateral damages and obligated TCSs to 100% use of precision guided
munitions going beyond what IHL would require. See OLSON. NATO Legal Adviser, Letter to..., p. 3

%1 Geneva Convention | Article 1
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unlikely due organizations’ inability to join the treaties, it is rare for TCSs to be able to ignore
their treaty obligations.
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Summary

Prace analyzuje moznost existence jednotného standardu zavazki vyplyvajicich
Z mezindarodniho humanitarniho prava (MHP) aplikovatelnych na vice-narodnostni vojenskou
operaci (VVO). V situacich, kdy vojenska operace zahrnuje jednotky nékolika prispivajicich
statu a je konana pod vedenim mezindrodni organizace, musi byt vzato v potaz vicero entit pri
identifikaci pravidel, ktera se na danou operaci aplikuji.

Jednotny standard pro VVO jako celek miize byt zalozen rozsahem povinnosti dané
mezinarodni organizace, ktera VVO vede. V tomto sméru musi mezindarodni organizace naplnit
urcita kritéria, zejm. byt nositelkou pravni subjektivity, byt stranou konfliktu, byt vazana
normami MHP a vedené vojenské akce ji musi byt pricitatelné. Nicméné ani v tomto pripadé
nemusi vojaci tvorici kontingent operace nutné uniknout povinnosti ridit se zavazky MHP
dopadajicich na jejich viastni stat. Umluvy MHP casto obsahuji dolozky, které znemoZiiuji
moznost vyhnout se témto povinnostem a které navic multiplikuji pricitatelnost jednani
soucasné na mezindrodni organizaci i na vojaky prispivajici staty. Zakaz obchdzeni potom miize
predstavovat dalsi prekazku.

Tato studie dochazi k zaveru, zZe neexistuji povinnosti, které by zajistily, Ze VVO bude
regulovana jednotnymi standardy vyplyvajicimi z mezindrodnich smluv a Ze na rozlicné entity
se budou aplikovat riizné mezinarodni smlouvy. Nicméné tato studie zastava pozici, ze zejména
spolecny clanek 1 prindsi povinnost zajistit jednotny vyklad spolecnych povinnosti. Spolecny
Clanek 1 zahrnuje pozitivni zdvazek zajistit dodrzovani MHP ze strany ostatnich statii a entit.
Podle tohoto pristupu nejsou sice stdaty povinny zajistit dodrzovani povinnosti vyplyvajicich
Z mezinarodnich smluv ze strany ostatnich entit, nicméné vojaky prispivajici staty by nemohly
sve viastni povinnosti. Obdobné by VVO mohla mit jednotné standardy tzv. spolecnych, ale
diferenciovanych povinnosti, napr. povinnosti ucinit proveditelna preventivni opatieni, které
maji rozdilny rozsah podle moznosti dotcenych entit. Termin ,,proveditelnda“ (v anglickém
jazyce ,,feasible ) zahrnuje posouzeni méritka ,, relevance k uspéchu vojenskych operaci, “coz

miize znamenat napriklad uprednostnéni presné navadéné munice v situacich, kdy je to potreba.

The thesis analyses the possibility of having a single standard of IHL obligations
applicable to a multinational military operation. When the military operation consists of troops

contributed by states and is conducted under the leadership of an international organization,
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multiple entities must be considered when determining what rules apply to the operation. There
Is great disparity in legal obligations of the different entities (i.e. international organizations
and troop contributing states) because disparity in being parties to different IHL treaties among
the entities. However, even while states accept that they are bound by same legal obligations,
either treaty law or customary law, they often interpret the obligations differently or have
otherwise different scopes of obligations.

Firstly, the unified standard for MMO as a whole can be established by the international

organization’s scope of obligations when the operation is conducted under its leadership. To
that end, international organization must fulfil certain requirements, namely possessing legal
personality, being a party to armed conflict, having IHL norms binding to it, and the conduct
of the operation is attributable to it. However, even in that case the participating troop
contingents cannot necessarily escape the IHL obligations binding to their own states. IHL
treaties often have clauses in them that would deny the possibility and similarly multiple
attribution of conduct to both organization and troop contributing states and the prohibition of
circumvention can bring obstacles to it in some cases.
As such, often the only possibility to have unified standard applicable would be the highest
available scope of obligations applicable to the operation. The study argues that especially
Common Article 1 brings forward such obligation regarding different interpretations.
Common Article 1 includes a positive duty to interfere and ensure respect of IHL of other states
and entities. While that approach would not obligate states to ensure that other entities would
uphold treaty obligations that are binding to them, the troop contributing states could not allow
the MMO as a whole to conduct hostilities with less strict interpretations of common obligations
than what they deem are proper. As such, it would bring highest standard of interpretations to
the military operation. However, the study concludes that there are no obligations to have
highest available standard of different treaty obligations available to the MMO as unified
standard, and the military operation would continue to have disparate obligations applicable
to it

Keywords: International Humanitarian Law, Multinational Military Operations, International
Organizations

Kli¢ova Slova: Mezinarodniho Humanitarniho Prava, Vice-narodnostni VVojenskou Operaci,
Mezinarodni Organizace

132



Palacky University in Olomouc

Faculty of Law

Tuomas Heikkinen
The Unified Standard of Application of International

Humanitarian Law in Multinational Military Operations

Summary of the doctoral dissertation

Olomouc
2018

133



Table of Contents

L. INEPOTUCTION .o 135
2. Overview of the military Operations............ccccevveveeieiieese e 136
3. Sources of different 0bligations............cccevveiiiiiiiec e 138
4, International organization’s scope of obligations as unified standard ............ 139
4.1. International organization’s capability of possessing legal obligations... 139
Sources of international organizations’ IHL obligations.............ccccevvvveiiiiiiinnenne, 142
4.2. Attribution of conduct to international organization............cccccceeveveennene. 145
5. TCS’s obligations and possible dual standard of obligationsChyba! Zalozka

neni definovana.

5.1 TrEALY CIAUSES ... 148
5.2. Multiple attribution of CONAUCE ..........ccoiiiiiiiiii e 152
5.3. Prohibition of circumventing obligations............ccccccevevieveiie i, 154
6. Highest scope of obligations as unified standard .............ccccccoevieiicieieeneen, 157
6.1. MMO bound by TCS obligations...........ccccceivieiieiiiicse e 157
6.2. TrEALY ClAUSES ... ecuvieeiecieeie ettt et sre e ens 158
6.3. Extensive interpretation of Common Article 1........cccooveeviiiiiiciciienen, 159
7. CONCIUSION ..ttt 162
MOSE IMPOITANT SOUICES ...ttt 164
1. LeQISIALION ..o 164
2. JUFISPIUTEICE ...ttt 164
3. Books and boOK Chapters ..o 165
4. ACAEMIC JOUNAIS .....oviiiiiiiiiieee s 167
5. Official statements and documents of international organizations.............. 169
SUMMEBIY ..ottt b ettt b et b e s 171
List of Publications of the aUthOr ..o, 172

134



135



1. Introduction

The study analyses whether every troop contributing state (TCS) and their troop
contingents in the multinational military operation (MMO) have separate scope of IHL
obligations based on the individual TCS’ legal obligations or if it is possible to have unified
standard of IHL obligations applicable to the whole MMO. Especially problematic for the
MMOs are the questions regarding what legal obligations must the multinational operation
follow. When the military operations consist of troops contributed by states and is conducted
under the leadership of an international organization, multiple entities must be considered when
determining under what rules the operation must conduct its hostilities. Since there is great
disparity in legal obligations of the different entities it brings up the question of which scope of
obligations the operation must uphold. The study aims to bring forward arguments for
applicability of a single unified standard of legal obligations applicable to the MMO in certain
cases instead of multitude of different scopes of IHL obligations of each actor involved in the
operation.

The study uses the secondary rules of international responsibility to solve the question
of unified standard. While they can be seen as completely separate issues, the study claims
TCSs must ensure that their legal obligations are applicable to the MMO in case they would be
responsible over a failure to do so. Furthermore, arguably applicable law without responsibility
would be of merely abstract question and largely indistinguishable from accepting legal norms
as a matter of policy without legal relevance, and as such would not have any effect as a matter
of law to the conduct of the MMO.%% As such, it is justifiable to analyse the responsibility

regime closely.

%92 LARSEN, Kjetil Mujezinovic. The Human Rights Treaty Obligations of Peacekeepers. Cambridge University
Press, 2012, pp. 105-107
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2. Overview of the military operations

The MMOs in the study have been defined as a military force which consist of the troop
contingents of the troop contributing states (TCS) but is conducted within international
organization’s framework and under international organization’s chain of command. Therefore,
those MMOs that are done under leading state or as coalition of the willing by states only are
not part of the study. The MMO itself is not a legal person and is not therefore capable of
possessing rights or obligations, but the applicable legal framework to it emerges either from
the international organizations’ obligations, the TCSs’ obligations or possibly from both sets of
legal obligations.

The thesis studies examples of three different international organizations’ and their
MMOs. Those selected are NATO, UN and ECOWAS. Reasoning behind the choices is their
engagement in high-intensity armed conflicts which allows the study of the IHL obligations
better. Especially NATO and ECOWAS have partaken in military operations as a proper
combatant party in an armed conflict, such as NATO’s Yugoslavian and Libyan operations and
ECOWAS’ ECOMOG operations in Liberia and Sierra Leonne. Similarly, certain UN
operations, although often called “peacekeeping”, clearly go beyond the classical peacekeeping
missions and have forced UN to engage into the armed conflicts as a combatant party.°%

While the organization is in theory in control of the troops of the MMO, the transfer of
authority over the TCSs troops to the organization is never full.>** TCSs keep criminal and
administrative jurisdiction over their troops and the organization has very limited authority over
the punishment of the individual soldiers in their military operations.>® Often in reality the
command and control that international organization possesses over the MMO is operational
command and control.>%

However, the military missions are not completely the same. NATO has seemingly
strongest chain of command and highly developed interoperability regarding their operations.
TCSs rarely act outside the chain of command or avoid orders from the NATO personnel.

However, as seen in certain examples of UN operations, their TCSs are not always willing to

593 HILLEN, John. Blue Helmets: The Strategy of UN Military Operations. 2™ Edition, Potomac Books, 2000, pp.
22-23

%4 FERRARO, Tristan. The Applicability and Application of International Humanitarian Law to Multinational
Operations. International Review of the Red Cross. 2013, Vol. 95, No. 891/892, p. 588

5% LECK, Christopher. International Responsibility in United Nations Peacekeeping Operations: Command and
Control Arrangements and the Attribution of Conduct. Melbourne Journal of International Law. 2009, Vol. 10, p.
349

% CATHCART, Blaise. Command and Control in Military Operations. In GILL, Terry D, FLECK, Dieter (eds.)
The Handbook of the International Law of Military Operations. 2nd Edition. Oxford University Press, 2015. pp.
261-2
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respect the chain of command and the TCSs governments can interfere with the chain of
command of the military operation.>®” ECOWAS operations can be taken as an extreme
example where the organization’s command and control over the MMO is extremely limited
due to the TCSs interference and neglect of the chain of command.>®® Furthermore, seemingly
TCSs have more powers in influencing the NATO’s decisions due to the unanimous rule in the

decision-making process.

57 HILLEN. Blue Helmets..., p. 182
5% ZWANENBURG, Marten. Accountability of Peace Support Operations. Martinus Nijhoff Publishers, 2005,
pp. 40-41, which presents examples of UN operations in Somalia, Former Yugoslavia and Sierra Leone.
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3. Sources of different obligations

Next, it is important understand that while IHL is built around the idea that it is fully
homogenous system of legal obligations which are the same for every entity that is bound by
them, in reality that is often not the case. Indeed, there are major differences how states and
international organizations are bound by IHL or even how different states are bound by the
rules or how the different entities understand their binding obligations. Firstly, obviously not
all of the entities in the MMO are bound by the same treaties or equivalent customary IHL.%%
As such, there is disparity in their legal obligations. However, even when the entities have
mirroring treaty obligations or are bound by equivalent customary law they often interpret those
obligations diversely.®® While in a perfect world the interpretations of the common obligations
should be the same among the entities, the reality does not reflect that.®° As such, the distinct
interpretations cause issues to interoperability of the MMO. Similar issues arrive from so called
common but differentiated obligations, namely obligations to take feasible precautions in
attacks.®%2 The term “feasible” refers to the fact that states are obligated to do what they can but
are not obligated to do the impossible.?®® Based on the premises that different TCSs have
different technological capabilities to conduct warfare, the TCSs then have different
understandings of what constitutes feasible precautions for example in choice of (precision
guided) munitions or certainty of the military character of the intended target. As such, it is
inherent to the obligations to take feasible precautions that they differ from entity to entity due

to the disparity of their technological capabilities.

59 International organizations cannot become parties to majority of IHL treaties. Similarly, while Geneva
Conventions have universal acceptance, Additional Protocols do not and states, especially U.S. does not accept
customary status of all of the rules of the additional protocols, see LEVIE, Howard S. The 1977 Protocol | and
United States. International Law Studies US Naval War College. 1993, Vol. 70, pp. 340-346. Similarly, Ottawa
Mine Treaty and Cluster Munitions Convention have not gained universal membership.

600 Prime example of this is U.S. interpretation of Military Objective, which includes economic targets and other
“war sustaining targets”, which has been criticized widely, see HENDERSON, lan. Contemporary Law of
Targeting: Military Objectives, Proportionality and Precautions in Attack Under Additional Protocol I. Martinus
Nijhoff, 2009, pp. 142-143

601 OLSON, Peter M. A NATO Perspective on Applicability and Application of IHL to Multinational Forces.
International Review of the Red Cross. 2013, Vol. 95, No. 891/892, p. 656

602 protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of
International Armed Conflicts, 8 June 1977 (Additional Protocol 1), Article 57(2)(a)(l) & 57(2)(a)(1l)

603 SCHMITT, Michael. The Principle of Distinction In 21st Century Warfare. Yale Human Rights and
Development Journal. 2014, Vol. 2, No. 1, p. 170
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4. International organization’s scope of obligations as

unified standard

After establishing the problems of different scopes of IHL obligations, the study looks
into the possibilities of having unified standard to the military operation. The study firstly
explores international organizations’ obligations as the base for the unified standards for the
whole MMO. When the MMO is conducted under the auspices and leadership of an
international organization, it would then be the international organizations’ obligations that
could provide the unified standard.

For an international organization to provide the unified standard, it must fulfil certain
qualifications which are analysed in the chapter. Firstly, the organization must be able to
possess legal obligations. To that end, the organization must have legal personality®® and be
able to be a party to an armed conflict.®% Secondly, since the organizations cannot be parties to
the IHL treaties,%° the obligations binding force must be established from other sources. Lastly,
the conduct of the MMO must be attributable to the international organization. Without the
attribution, the organization’s legal obligations would not come into effect and the MMO would
be based on primarily on the obligations of the TCS that the conduct of the MMO is

attributable.5%

4.1 International organization’s capability of possessing legal

obligations
The organization must firstly have an international legal personality to generally make
it possible for the organization to possess international rights and obligations. The legal
personality must be distinct and separate from the member states.%%
Regarding to the question of how international organizations gain the international legal
personality there are two dominant theories, namely objective and subjective theories. While

ICJ has endorsed the subjective legal personality in its reparations advisory opinion, in practice

604 DANNENBAUM, Tom. Translating the Standard of Effective Control into a System of Effective
Accountability: How Liability Should be Apportioned for Violations of Human Rights by Member State Troop
Contingents Serving as United Nations Peacekeepers. Harvard International Law Journal. 2010, Vol. 51, No. 1, p.
129

605 AARON, Marvin R., NAUTA, David R. D. Operational Challenges of the Law on Air Warfare. The Example
of Operation Unified Protector. Military Law and Law of War Review. 2013, Vol. 52, No. 2, p. 357

606 TITTEMORE, Brian D. Belligerents in Blue Helmets: Applying International Humanitarian Law to United
Nations Peace Operations. Stanford Journal of International Law. 1997, Vol. 33, pp. 95-97

807 Draft Articles on the Responsibility of International Organizations. 2011 ILC 63rd session (DARIO), Article 4
88 DANNENBAUM. Translating the Standard of Effective Control..., p. 129
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the theoretical framework is not as important as generally the status of international
organizations’ legal personality does not change too much regarding which theory is
followed.5® The member states could still be in control regarding whether the international
organization fulfils the objective criteria or not. However, analysis of most active organization
who conduct military operations have been affirmed to have international legal personality.®°

UN legal personality has been confirmed in numerous situations, such as in the earlier
stated Reparations advisory opinion and in the Convention on Privileges and Immunities of the
United Nations.®'! Generally there is no doubt left that UN is an international legal person.5?
Similarly there is little doubt that ECOWAS possesses international legal personality due to its
explicit clause in its constituent treaty.5

More controversial question is the possible legal personality of NATO. Former senior
NATO legal officer Peter M. Olson claimed that NATO would not be a “free standing entity
differentiated from its member states®** which could be taken as to argument against NATO
possessing distinct will, or volonté distincte, which has been argued to be a requirement for
legal personality.®®® Indeed, it can be difficult to see where the NATO’s distinct will is,
considering the close control its member states have over the organization.5® However, the
distinct will does not need to be completely removed from the member states. The
representatives of the member states in the international organization have a dual role in the
organization, to represent their own states and to also pursue in good faith the aims of the
organization.%” Similarly, overwhelming evidence and academic opinions support the

arguments for the legal personality of NATO.%18

809 |bidem

610 FERRARO, Tristan. IHL Applicability to International Organizations Involved in Peace Operation.
Proceedings of the Bruges Colloquium: International Organizations’ Involvement in Peace Operations: Applicable
Legal Framework and the Issue of Responsibility. 121" Bruges Colloguium, 20-21 October 2011, p. 17

611 Convention on Privileges and Immunities of the United Nations, 1946, Article 1

612 DANNENBAUM. Translating the Standard of Effective Control..., p. 129

613 Revisited Treaty of the Economic Community of West African States. 24™ July 1993. Article 88(1)

614 OLSON. A NATO Perspective..., p 654

615 WHITE, Nigel. The Law of International Organizations. 2" edition, Juris Publishers, 2005, p. 30-31. Some
argue that the relationship between legal personality and distinct will not the same as far as sources and normative
framework goes, as the distinct will is based on institutional rules and decision-making process while legal
personality is a question of general international law. However, even then it would be difficult to produce
independent legal personality without distinct will. See BROLMANN, Catherine. Institutional Veil in Public
International Law: International Organizations and the Law of Treaties. Hart Publishing, 2007, p. 76

616 GAZZINI, Tarcisio. NATO Coercive Military Activities in the Yugoslavian Crisis (1992-1999). European
Journal of International Law. 2001, Vol. 12, No. 3, p. 425

617 SCHERMERS, Henry G., BLOKKER, Niels M. International Institutional Law: Unity Within Diversity.
Martinus Nijhoff Publishers, 2003, 4th edition, p. 1211

618 ZWANENBURG. Accountability of Peace Support..., p. 67; STUMER, Andrew. Liability of Member States
for Acts of International Organizations: Reconsidering the Policy Objections. Harvard International Law Journal.
2007, Vol. 48, No. 2, p. 557; Also, Italian courts have recognized the NATO legal personality based on its
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Secondly, the international organization must be able to become a party to an armed
conflict in order to its IHL obligations can become applicable. Entity must be able and be party
to the armed conflict before most of its IHL obligations can be applicable to the conflict.*° If
it is the TCS and not the organization that is party to the armed conflict, the organization could
not have its IHL obligations to be applicable ratione personae.®%

The study argues that the test for international organization to become a party to an
armed conflict would be mirroring that of ICTY Tadic judgment “overall control” test. While
the 2016 Commentary to Geneva Conventions recognizes that the test is linked to attribution of
conduct and effective control,®? the ICTY overall control test seems more suitable. The
possibility has also been recognized by ICJ that the tests of attribution of conduct and being
party to an armed conflict can be, and probably is, indeed different.5?2

As such, under the Tadic test the international organization’s control “may be of an
overall character (and must comprise more than the mere provision of financial assistance or
military equipment or training)”®?® and the test might be fulfilled when the organization has a
“role in organising, coordinating or planning military actions of the military group”®?* which
would refer to more stable control and overall control over the MMO, which would be better
suited for determining parties to the conflict.5%°

That does not mean that both, the international organization and the TCS cannot be
parties to the conflict simultaneously, as long as they would both fulfil the criteria set out in

Tadic “overall control” test.®®® However, TCS would not become party to an armed conflict

international legal personality, see SCHERMERS, BLOKKER. International Institutional Law..., p. 1010;
Similarly, ICTY case law recognized NATO as separate entity from its member states and capable of possessing
rights and obligations by ordering SFOR (for which NATO was responsible authority) to disclose documents.
ICTY. Prosecutor v. Simic, Decision on the Motion for Judicial Assistance to be Provided by SFOR and Others.
18" October 2000, IT-95-9-PT, para. 48. Quoted in ZWANENBURG. Accountability of Peace Support..., p. 68;
Arguably if the court would not have treated NATO as separate legal personality it would have addressed the order
to the individual member states. See LARSEN. The Human Rights Treaty Obligations..., p. 96

619 AARON, NAUTA. Operational Challenges of the Law..., p. 357

620 ZWANENBURG, Marten. International Organizations vs Troop Contributing Countries: Which Should Be
Considered as the Party to an Armed Conflict During Peace Operations? Proceedings of the Bruges Colloquium:
International Organizations’ Involvement in Peace Operations: Applicable Legal Framework and the Issue of
Responsibility. 12" Bruges Colloquium, 20-21 October 2011, p. 26

621 DORMANN, Knut et al. Commentary on the First Geneva Convention. International Committee of the Red
Cross, 2016, p. 91

622 International Court of Justice: Judgment of 26 February 2007, Case Concerning Application of the Convention
on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro)
(Hereafter Bosnian Genocide Case). para. 403-407

623 |CTY. Prosecutor v Dusko Tadic Appeals Chamber judgment. 15" July 1999, IT-94-1-A. para. 137

624 |bidem

625 ENGDAHL, Ola. Multinational Peace Operations Forces Involved in Armed Conflict: Who Are the Parties?
In. MUJEZINOVI LARSEN, Kjetil et al.(eds.). Searching for a ‘Principle of Humanity’ in International
Humanitarian Law. Cambridge University Press, 2012, p. 255

626 DORMANN. Commentary on the First Geneva Convention..., p. 91
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automatically merely by the fact that “it is their armed forces are taking part in the conflict” as
has been argued.®?” While the military of the state are engaged in the armed conflict, that does
not mean that the state is automatically party to the conflict when its troops have been seconded
to an international organization who exercises control over them while the TCS’s control has
been diminished. But when the TCSs would fulfil the criteria for being a party to the conflict it

would become a party, possibly together with the international organization.

4.2 Sources of international organizations’ IHL obligations

The next question is to find the actual sources of legal obligations that the organization
would possess. When the international organizations have legal personality and can become
parties to armed conflict, they must still be bound by IHL obligations. As international
organizations are not parties to the humanitarian treaties, the obligations cannot be found in
treaty law. Only states can join the Geneva Conventions and its Additional Protocols.®?®
Similarly the Weapons conventions are not open to international organizations.®?® At the present
no international organization is a party, or can be a party, to any of the IHL treaties.%*
Therefore, one would need look elsewhere for the legal obligations.

Arguably primary source of international organizations’ IHL obligations are the rules
that have been crystallized into customary IHL. Customary law applicability to the
organizations has been generally recognized by the academia.®®! This approach has further
support from ICJ’s WHO-Egypt advisory opinion,®? stating that “International organizations
are subjects of international law and, as such, are bound by any obligations incumbent upon
them under general rules of international law, under their constitutions or under international
agreements to which they are parties.”®3 The binding force of customary law to international
organizations has been criticized over the fact that the organizations have very limited
possibilities in affecting the formation of the customary law.®3* However, that should not
constitute unconguerable obstacle. To claim that organizations are not bound by customary law

would mean that the organizations exercise their powers and conduct activities in a legal limbo

627 AARON, NAUTA. Operational Challenges of the Law..., p. 358

628 TITTEMORE. Belligerents in Blue Helmets..., p. 96

629 Weapons treaties are only open to “state parties” which does not include international organizations.

630 TITTEMORE. Belligerents in Blue Helmets. .., pp. 95-97

631 SCHERMERS, BLOKKER. International Institutional Law..., p. 1004

832 DAUGIRDAS, Kristina. How and Why International Law Binds International Organizations. Harvard Journal
of International Law. 2016, Vol. 57, No. 2, p. 332

833 International Court of Justice, Advisory Opinion of 20 December 1980. Interpretation of the Agreement of 25
March 1951 Between the WHO and Egypt. Para. 37. Quoted in Ibidem.

834 |bidem. p. 334
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unbound by any legal restrictions, which is clearly insufferable conclusion.®®® Similarly, it is
not unheard of other entities being bound by general international law without being able to

636

contribute to their formation, such as newly established states®>® or possibly non-state actors

and individuals.®%’

However, the applicability of customary international law would be binding on
international organizations is still limited by principle of functionality.®*® Generally, when the
international organizations have powers to engage in military operations and resort to armed
force the customary IHL would be applicable and binding to them.®*® But on the other hand,
certain rules are not binding to them due the fact that organizations cannot fulfil the obligations
that are largely irrelevant. Since TCSs keep exclusive criminal jurisdiction and international
organizations do not exercise jurisdiction over their troop contingents, the rules regarding
mandatory criminal proceedings against war criminals have little relevance.

Certain authors have claimed then that only the TCS’ obligations would matter, and that
the international organizations would be bound by the same obligations as the TCS would be.*°
The argument put forward is that TCSs would bring forward their scope of IHL obligations to
the international organization and the organization is “transitively” bound by the TCSs’
obligations.54! The argument seems to come down to the justification of drawing parallels from
successions of statehood to the founding of international organizations.®*? According to it,
similarly to new states that are often bound by its predecessor’s obligations, also international
organization is bound by the founders obligations.®® When the member states transfer powers

to the organization it inherits their obligations.®*
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However, the international organization’s separate legal personality means that they do
have rights and legal obligations of their own, separate of their member states or TCS.%4 They
do not automatically become bound by their member states obligations. Furthermore, that
approach would face significant problems in practice. As international organizations often have
developing memberships, the organization’s obligations would be changing every time new
member would join the organization with different legal obligations and every subsequent
member would then limit the competence of the organization.®4¢ Therefore, the approach of
binding international organizations by their member states legal obligations must be denied.

Lastly, Organizations can pass unilateral declarations that they will uphold IHL
obligations, even beyond those of customary law. Similarly, the member states to the
organization can bind the organization to higher standards of law than the mere customary law
would obligate. Both UN®’ and NATO®® has in numerous times stated that the IHL is
applicable and that they shall uphold the rules of that body of law. Unsurprisingly, there have
be questions regarding the binding legal force of such statements.®*® However, as an
international legal person, the organizations must be able to bind themselves to unilateral acts
they choose to make binding.%°® However, this study argues that those statements could be taken
as unilateral binding declarations, similarly to those made by France and judged binding by I1CJ
in Nuclear Tests Case.%!

Therefore, unilateral statements of the organizations can impose legal obligations to the
organizations as customary law, beyond those obligations that would arise from the universally
binding customary law standards.®®? As such, international organizations with legal personality,
which would include all of the active organizations conducting MMOs, possess very least the

customary IHL obligations, and unilateral declarations that are intended to be binding.
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4.3 Attribution of conduct to international organization

Conduct of the MMO is attributable to the entity that is in effective control over it.®>
The attribution of conduct is fundamental to the question of which legal obligations would be
applicable to the multinational operation. Logically the entity that the conduct is attributed
brings the primary legal obligations that the whole MMO should conduct its hostilities.®®* If the
operation’s conduct would be attributed to the TCSs, then their legal obligations would be
applicable and the MMO would be bound by different scopes of IHL obligations depending on
their own state. However, if the conduct is attributable to the international organization, then
the international organization’s obligations would be applicable in principle.

While attribution of conduct can be seen as a different issue from applicable law or
existence of legal obligation to MMO,% that is not the whole story. The study argues that
attribution of conduct, or mirroring rules, would influence the personal scope of the legal
obligations. Since the MMO is composed of troops contributed into it by TCSs, who conduct
the operation under international organization’s command and control, it is questionable from
where the legal obligations can be derived to the operation. While it is true that attribution of
conduct is a concept that determines whether one entity can be held responsible over the
conduct of MMO, it would be logical if the rules of applicable law to the multinational military
operation would mirror those of attribution of conduct. Since the troops in the MMO are placed
to the disposal of the international organization, which command and controls the operation,
the conduct of the operation of the international organization and not of the TCS.%® As such,
the rules binding to the MMO should be those of the international organization and not those
of TCSs.%7

However, even if one would disregard that approach and were to hold that the TCSs
legal obligations are applicable to the MMO without attribution of conduct, that applicability
would be of merely abstract question. Regarding the questions at hand, it is sufficient to
understand the application of law in a more concrete fashion. In other words, the applicable law
without responsibility would be indistinguishable from accepting legal norms as a matter of

policy without legal relevance, and as such would not have any effect as a matter of law to the
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conduct of the MMO.5%8 Consequently, it is justifiable to tie the two separate systems together.
As such, the attribution of conduct is the link between act or omission and legal consequence
unless the treaties provide alternative consequences without attribution of conduct.
Accordingly, attribution of conduct is essential for application of legal obligations to the
military operation. This study follows similar approach.

However, neither the DARIO or its commentary fully explain what the term “effective
control” refers to. It merely explains that the test is not based then on formal agreements or
arguments but the de facto effective control of the MMO in actuality in the ground regarding
specific instance where the violation happens.®®® The study argues that the effective control test
would be rooted to an extent in the command and control arrangements.®®® While there is
difference between the control on paper and the factual control in the actual situations on the
field,%®* there is no need to completely ignore the command and control arrangements.
Similarly, to an approach developed in the Netherlands court’s,®? when the command and
control structure has not been violated one could assume that the conduct can be attributed per
the chain of command. As such, the standard TCS control mechanisms in military operations,
such as having criminal jurisdiction, training and education of the troops and being in the
administrative control of the contingents would not be enough to attribute the control to the
TCS. Neither does the TCS powers to “accept” or “validate” the organization’s chain of
command orders. The TCS do have authority to call back their troops and can refuse orders
coming down the chain of command,®? which could be seen as “effective control” as the TCS
could stop any illegal orders at any given time. However, that should not automatically be taken
as a proof of “effective control” of the TCS over the conduct in question. Otherwise TCS would
be attributed the conduct in every situation, as they would always be capable of calling off their

troops and refuse the orders.%¢* Similarly, TCS control in the decision-making procedure of the
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international organizations would not constitute effective control. While, certain authors have
argued that the voting in the organs of international organizations such as North Atlantic
Council®® is just the TCS acting through the international organization and are exercising
governmental power in external domain,®®® it would not be enough. Such an approach is not in
line with Article 58(2) DARIO, which states that “An act by a State member of an international
organization done in accordance with the rules of the organization does not as such engage the
international responsibility of that State under the terms of this article.”®%’

However, in cases of UN and ECOWAS operations when the chain of command has
been breached, the situation must be dealt differently. The effective control would then be on
the TCS that breached the chain of command, especially if the troops then would have
conflicting orders and would choose to follow their own government’s orders over the official
chain of command orders arriving from the international organization. Therefore, one could
then arrange a test of “who gave the orders” or better yet, “which legal entity gave the orders”.
That would also be applicable to situations where the actions were done without orders. Then
the test would be of “who was better positioned to stop the violations” per Netherlands’ courts
approach.56® The acts ultra vires then would be then often attributed to TCS, as it is the training,
education and penal jurisdiction that are best methods of stopping most violations of MMOs
legal obligations. International organization’s ability to stop violations not resulting from their

orders are more limited.

5 TCS’s obligations in MMOs under international organizations’

command and control and possible dual standard of obligations

While the organizations’ scope of IHL obligations are binding to the whole MMO, TCS
troop contingents might not be able to escape their home states’ (higher) scope of obligations.
In such circumstances the MMO would be bound by the international organization’s scope of
IHL obligations and simultaneously the MMO troop contingents are still bound by their home

states’ scope of obligations. Therefore, the troop contingents of the MMO would have two
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different standards of IHL applicable to them simultaneously. Practice seems to suggest that
this is the case and TCSs are unable to follow less strict standard of obligations in most
circumstances. Similarly, the study concludes in its analysis that the approach is obligated by
the IHL rules in many cases. Reasoning for the dual standard can be derived from the treaties
themselves, multiple attribution of conduct and prohibition of circumvention of obligations.

However, the study argues that especially the common but differentiated obligations
can have a unified standard based on the international organization’s standard. Even if the TCS
itself would have higher scope of what are feasible precautions in the situation, that does not
mean that same would be feasible in the multinational setting. Indeed, it could be deemed
unfeasible to go through limited stacks of PGMs when the MMO might need them in later
missions. It comes down to the question of what the term “feasible” means in the common but
differentiated obligations. Especially regarding the possibility of saving PGMs for situations
where they are most needed. The term “feasible” is interpreted during codification by some
delegates as to refer to doing “everything that was practicable or practically possible, taking
into account all the circumstances at the time of the attack, including those relevant to the
success of military operations.”®®® Certainly, holding onto PGMs in MMO setting would be
relevant to the success of military operation. As such, there is no reason to limit it only to the
TCS itself or TCS’ stocks of PGMs and ignore the wider reasoning of the MMO stocks of
PGMs.

5.1 Treaty clauses

Firstly, the IHL treaties themselves often have clauses that would obligate TCSs to
follow them even in situations where the conduct of the troop contingents is not attributable to
them. Most prominent of those clauses is the Common Avrticle 1 of the Geneva Conventions
and Additional Protocol 1. Common Article 1 to the Geneva Conventions states that “The High
Contracting Parties undertake to respect and to ensure respect for the present Convention in all
circumstances.”®’® The focus here is especially in the ensure respect in all circumstances. That
has been generally interpreted as to obligate state parties to ensure that every individual within
their jurisdiction respects the Geneva Conventions.’”* Since TCS contingents that are
contributed to the MMO are still within TCS jurisdiction, the TCS is bound to ensure that those
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individuals respect the Geneva Conventions in their conduct of multinational operations. The
Commentary to Geneva Convention I recognizes this and states that “lrrespective of attribution,
the High Contracting Parties remain bound to respect and to ensure respect for the Conventions
during multinational operations.”®"2

The TCS troops are then unable to escape their legal obligations that arise from Geneva
Conventions or Additional Protocol I. Even if the international organization, which would be
hypothetically attributed the conduct of MMO, would not be bound by the rules of Geneva
Conventions and Additional Protocol I the TCS troops would still be. This influences especially
the treaty obligations per se but also the interpretations of those obligations. If the TCS deem
MMO conduct to breach the obligations, they could not allow their troops to take part in that
conduct.

Furthermore, ICJ has claimed that the Common Article 1 is recognized part of the
customary IHL.™ Similarly, the ICRC study on customary law supports the claim.5”* As such,
the Common Article 1 and the obligations to ensure that troop contingents would not breach
their home state’s treaty obligations would cover all the IHL treaties as a customary law, even
when those treaties would lack similar clause. Prime example of treaties lacking such clause
would be Additional Protocol Il regarding internal armed conflicts, which lacks the Common
Article 1 clause and is far from universally accepted. However, that has been criticized
elsewhere over the sparse state practice of states committing to taking measures to ensure
respect of other entities of IHL.%"> Customary law status of Common Atrticle 1 is not an obvious
or self-evident conclusion.

Second clause that might bring forward obligations to TCS’ beyond rules of attribution
is specific to the weapons treaties, starting off with the Ottawa Treaty. To large extent, the
guestion becomes moot when considering that the treaty prohibits stockpiling mines and to
destroy existing mines in member states’ possession.®’® Therefore, the TCS and their troops
who are bound by the treaties should not possess the mines to use, regardless of the attribution
of conduct.
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However, regarding interoperability, there are still certain questions left unanswered.
Mainly, the question of can TCS troops ask or take advantage of mines deployed by other TCS
troops that are not bound by the conventions? To answer that question, both Ottawa Treaty and
Cluster Munitions Conventions have similar clauses in them, with certain differences.

Ottawa Treaty states in Article 1(c) that state parties are prohibited “To assist, encourage
or induce, in any way, anyone to engage in any activity prohibited to a State Party under this
Convention.”®”” That can be interpreted as to prohibit troops belonging to a state party from
asking others to deploy mines even when the rules of attribution would attribute their conduct
to another entity, not bound by the treaty. That would again bring different standards of what
the different TCS troops could do within the MMO framework. Whether that interpretation is
correct or not is up to a debate and the commentary finds the state practice and statements to be
contradictory and seemingly it is impossible to find confirmation of the rule.5”® However, it
does not seem that there would be a total ban for MMOs to use mines when one of the
participating states is not a member-state to Ottawa Treaty.5’® But the Ottawa Treaty clearly
binds the TCSs and prohibits their use of mines even when the conduct of the MMO would not
be attributable to the TCSs themselves.

Cluster Munitions convention has almost identical clause to Ottawa Treaty Article
1(1)(c), prohibiting state parties to “Assist, encourage or induce anyone to engage in any
activity prohibited to a State Party under this Convention.”%®® However, it does develop the
other question, namely what constitutes assistance, encouragement or inducement. Cluster
Munition Convention has an extra clause not found in other weapons conventions regarding
interoperability, found in Article 21(3) which states that “Notwithstanding the provisions of
Article 1 of this Convention and in accordance with international law, States Parties, their
military personnel or nationals, may engage in military cooperation and operations with States
not party to this Convention that might engage in activities prohibited to a State Party.”%! Now
this is clearly new development from Ottawa Treaty, and the question has to be asked whether
it is an exception clause or mere explanatory clause for the specifics of the general prohibition
of Article 1(1)(c)?
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At the first sight it seems to give greater freedom for MMOs and interoperability than
the Ottawa Treaty.%®2 Now on the first sight the term “notwithstanding” in Article 21(3) seems
to suggest that it would be indeed an exception to the general rule, therefore suggesting that
without such exception Article 1(1)(c) would indeed be an obstacle for interoperability for state
parties to operate alongside non-member states in MMOs that might engage in prohibited
activity.%®® However, the Commentary to the Cluster Munition Convention suggests that the
broad wording of Article 21(3) and the need to limits to it that were laid out in Article 21(4)
mean that it merely specifies the general prohibition of Article 1.4 That would also make more
sense taking into account that the states pressing for Article 21 claimed it was necessary to
guarantee the possibilities for interoperability, and those states were largely the same states that
already interpreted largely similar Article 1(1)(c) of the Ottawa Treaty clause as already
allowing interoperability without having separate exception to that prohibition.®® Therefore, as
the commentary suggests, Article 21 can have guiding value in interpreting Article 1(1)(c) and
similar clauses in other weapons treaties.®8®

Last issue with the international organization’s scope of IHL obligations as common
standards to the MMO arrives from the domestic laws of the individual troops that have been
contributed to the MMO. Since those soldiers remain under their own states’ jurisdiction, their
own states’ legal rules would be applicable to the troops. That would uphold constrains on the
troops to conduct their military missions with less strict rules of IHL. Even if international law
would allow the state as an entity to have less strict standard of IHL in its conduct of hostilities
in MMOs, the individual soldiers in the military operation themselves might not be able to do
SO.

Common Atrticle 1 also binds the TCSs to ensure respect of private individuals within
their jurisdiction to respect the IHL, regardless if the individuals’ conduct is attributable to the
TCS.%8" Since TCS’s troops remain under TCS’s jurisdiction, logically the TCS is then bound
to ensure that their troops uphold their legal obligations, regardless of the international
organization’s obligations or the attribution the conduct of the MMO. Ottawa Treaty also has a
clause similar to the Common Article 1, which obligates state parties to “to prevent and suppress

any activity prohibited to a State Party under this Convention undertaken by persons or on

882 GROSS, Richard C., HENDERSON, lan. Multinational Operations. In CORN, Geoffrey S. et al. (eds) U.S.
Military Operations: Law, Policy, and Practice. Oxford University Press, 2016, pp. 365-7

83 NYSTUEN, CASEY-MASLEN. The Convention on Cluster Munitions..., p. 545, 573

%84 |bidem p. 573

885 |bidem pp.556-564, 573

686 |bidem p. 547

8 DORMANN et al. Commentary on the First Geneva Convention..., p. 45

152



territory under its jurisdiction or control.”® Therefore, the treaty includes an obligation to state
parties to prevent persons under their jurisdictions.

Similarly, Hague convention on cultural property and its Protocol Il have related
clauses.®® As does Article 38 of the Convention on Rights of the Child regarding to child
soldiers and UN Convention on environmental modifications.®® Therefore, even if Common
Article 1 has not been crystallized as customary IHL, majority of the treaties would have clauses
that would provide their applicability to the MMO even without attribution of conduct to the
TCSs. Generally, Hague conventions (which could be part of the customary IHL) and

Additional Protocol 1l seem to lack any clauses.

5.2 Multiple attribution of conduct

The TCS’ scope of obligations could be applicable to the MMO simultaneously with
the international organization’s scope if the conduct of the MMO would be attributable to both
entities at the same time. In those situations, similar to the organization’s obligations, the MMO
for at least the TCS’ troops would be bound by the TCS obligations. The earlier part dealt with
the question when the conduct of the MMO would be attributable to the international
organization. However, there is a need to further analyse the possibility of attributing the
conduct of the MMO to the both entities, the organization and the TCS.

The ILC’s DARIO commentary does not outright rebuff the possibility of dual
attribution of conduct.®®* The attribution of conduct does not have to be exclusive and the
conduct can be attributed to multiple entities at the same time at least in theory. Academics
have been supportive of the idea of attributing MMO conduct to both the international
organization and the TCS simultaneously.5%?

There is some support in practice for the dual attribution. Firstly, in so called Nissan
case in 1969 the UK house of lords found that British soldiers conduct can be attributed to UK
and UN at the same time.®® The House of Lords found that “The British forces continued,

therefore, to be soldiers of Her Majesty. Members of the United Nations force were subject to
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the exclusive jurisdiction of their respective national States in respect of any criminal offences
committed by them in Cyprus.”%®* Later case law to support the dual attribution can be found in
Dutch courts in Mothers of Srebrenica case.’®® Later, Netherlands Supreme Court also
confirmed this approach.5% In that case the court claimed that because of the possibility of dual
attribution, the court does not need to investigate or rule on the attribution of the peace keeping
force’s conduct to UN.%" Authors have taken said cases as a proof for the dual attribution®® or
even as proof of dual attribution being the prevailing stance.®%°

However, the basis for the Netherlands’ courts decisions is not fully convincing. It refers
to Article 48 of DARIO, claiming that it expressly opens up the possibility of dual attribution
of conduct.”® Indeed, on the first glance it might look logical to think that Article 48 would be
pointless without dual attribution of conduct. Article 48 reads that “Where an international
organization and one or more States or other international organizations are responsible for the
same internationally wrongful act, the responsibility of each State or organization may be
invoked in relation to that act.”"%

However, the court mixes attribution of conduct and attribution of responsibility.
Seemingly, article 48 deals mostly with dual attribution of responsibility, not about attribution
of conduct. TCS can be attributed responsibility over international organization’s conduct in
specific cases without the conduct itself being attributed to it, namely DARIO Articles 58 aid
and assistance, 59 direction and control, 60 coercion, 61 circumvention and 62 accepting
responsibility.”®? As the responsibility is separate from attribution of conduct, that does not
necessarily mean that Article 48 automatically provides basis for dual attribution of conduct.

Furthermore, the DARIO commentary on Article 7 seems to support relatively scarce
applicability of dual attribution. The statement that the effective control is about finding out “to
which entity — the contributing State or organization or the receiving organization — conduct
has to be attributed.”’®® suggests that it should usually be exclusive attribution of conduct. The
possibility of dual attribution might be in practice more useful for courts to apply the effective
control in practice. Because of the possibility of dual attribution, the courts are not obligated to
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investigate the possible attribution to an international organization that the court has no
jurisdiction over. As such, the dual attribution of conduct must be held as a rare case.

5.3 Pronhibition of circumventing obligations

The next issue is when the TCS can be said to be circumventing their obligations by
acting through an international organization. In such situations, the TCS can take an advantage
of the separate legal personality of the organization, which would be attributed the conduct of
the MMO in question and therefore would be the starting point for the legal obligations
applicable to the MMO. The TCS can then escape its legal obligations by acting from the behind
where the conduct would not be attributable to it. The circumvention has been codified in
DARIO Atrticle 61, which states that:

“A State member of an international organization incurs international responsibility if, by
taking advantage of the fact that the organization has competence in relation to the subject-
matter of one of the State’s international obligations, it circumvents that obligation by
causing the organization to commit an act that, if committed by the State, would have
constituted a breach of the obligation”’%®

Therefore, there are two points that need analysis. Firstly, as the term “circumvent”
implies, TCS must have certain intent to circumvent its obligations.’® Furthermore, the TCS
must cause the international organization to act in certain way.’®’

Starting with the need for subjective element for circumvention. It would not include
cases where the circumvention is only “unintended result of the member State’s conduct.”"®®
But on the other hand, it confirms that the circumvention is not limited only to the cases where
the TCS would be abusing its rights.”® It is somewhere in-between the two extremes.

Firstly, it must be more than merely ensuring that the organization would have
equivalent level of protection. failing to ensure that the standards are similar does not mean that
the TCS would have had the intent to circumvent its obligations by acting through an
organization. Failure to ensure the equivalent protection could still seemingly be “unintended

result of member-state’s action”. To require such standard could endanger the effective chain
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of command and cause too much TCS interference with the MMO conduct.” It takes more to
show intent for circumvention.

However, the intent is merely the first step regarding circumvention. It alone is not
enough for TCS to be intentionally circumventing its obligations. The next issue is the test for
causing the organization to act certain way. However, the standard practice in MMOs should
also give limits to the question. Since TCS practically always keep the right to call back their
troops and decline orders from international organization’s chain of command, along with
criminal and administrative jurisdiction over their troop contingents, merely accepting orders
is not enough to fulfil the threshold of causing the MMO to act in certain way. Otherwise, the
causation link would be filled in almost every foreseeable scenario.”**

The DARIO commentary claims for need for a “significant link” between the TCS’s
conduct and international organization act, and that the act must be caused by the TCS.”*? The
commentary language takes a quite strong stance, stating that “The act of the international
organization has to be caused by the member State.”’*® That seemingly speaks for more of
necessity of dominant position of a member state. Furthermore, it is also supported by the
ECtHR’s Behrami and Saramati case’s precedence of refusing to apply the circumvention to
the UN MMO framework. The ECtHR justified its refusal by claiming that to do otherwise
could endanger the effective conduct of the UNSC peace operations over TCS intervention.’*
However, such threats would not be present in cases where the TCS are in a dominant position
in influencing the conduct of the MMO. The organization does not need such protection against
dominant TCS that already controls the organization and acts through it.”*> Therefore, when a
TCS is in dominant position it seems reasonable not to protect the international organization’s
autonomy against TCS interventions, for the simple reason that the organization already has
lost its autonomy over the dominant TCS control.”*® High standard for fulfilment of the criteria
for circumvention is also necessary to justify the presence of the DARIO regime regarding
circumvention as a customary law. Jurisprudence, in International Tin Council litigation and
Westland Helicopters arbitration, has generally confirmed that member states do not bear

responsibility over the conduct of an international organization when it has a separate legal

10 D’ ASPREMONT, Jean. The Limits to the Exclusive Responsibility of International Organization. Human
Rights and International Legal Discourse, 2007, Vol. 1, No. 2, p. 223
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personality.”*” However, since the justification for such separation of legal personalities arises
from the need to safeguard the autonomy of the organization against the member states’
interference, it is reasonable to assume that the limits of the separation of legal personalities

can be established to situations where the goals of that justification are no longer presented.

"7 SCHERMERS, BLOKKER. International Institutional Law..., pp. 1011-13
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6 Highest scope of obligations as unified standard

Following from the earlier it seems clear that in most cases the TCSs are unable to
escape their higher scope of IHL obligations. As such, in cases where TCS would have unequal
scopes of IHL obligations amongst themselves and cannot conduct their operations under the
international organization’s scope as common standard, the only possible way of getting a

unified standard is to have highest available standard as the common standard.

6.1 MMO bound by TCS obligations

The first question is whether the MMO would be bound automatically by the TCSs’
legal obligations. In such cases, the MMO, or the international organization controlling it,
would have the highest standard available as its own standard and would therefore bind the
whole MMO to the highest standard available. While the study earlier debunked the theory of
international organization being automatically bound by its member states’ obligations, another
question is whether the troop contributing states can transfer its authority over its troops to an
international organization without the organization having equivalent standards of protection
without the transfer of authority being illegal.”*® The legal obligations would not be in reality
binding on the international organization. In fact, the obligations would be binding to the
member state and it limits the possibilities of transferring authority to the international
organization regarding the conduct of the MMO. It would seem logical that the transfer of
authority to an organization would be limited by the powers of the entity granting the
authorization.”®

However, there are certain obstacles to upholding such system of limiting the transfer
of authority. Namely, the need to protect the autonomy of the organizations. This can be seen
from the prohibition of circumvention, as codified in DARIO, which has quite high threshold.
The reasoning behind it is clear too, as the international organization must defend its autonomy
from external influence. If the member states would start being responsible over the actions of
the international organization, they would interfere with the organization’s conduct and threaten
the autonomy. Especially since the organization would not be bound by the same legal
obligations. Furthermore, one could argue that if the member states would automatically be

responsible over the conduct of the international organization when the organization is

718 DANNENBAUM. Translating the Standard of Effective Control..., p. 138
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breaching the member states’ obligations, many of the clauses regarding interoperability would

be redundant.’?®

6.2 Treaty clauses

Originally NGOs and certain states had very tough stance on the Ottawa Treaty clause
of “to assist, encourage or induce, in any way, anyone to engage in any activity prohibited to a
State Party under this Convention.”’?! Indeed, International Campaign to Ban Landmines stated
that state parties to the Ottawa Treaty are prohibited from participating in military operations
where landmines might be used.”?? Similarly Brazil interpreted the clause as banning joint
operations totally with non-members which might be using landmines.”?® Dutch foreign
minister had similar statements, calling that landmines cannot have any role in NATO
operations anymore.'?*

However, the stances have been diluted to an extent.”?® Generally, many states interpret
as prohibiting the Ottawa Treaty signatory state from requesting the landmines and prohibiting
their troops participation in activities prohibited by the treaty and would make their military
personnel unable to follow orders to employ landmines.”?® Therefore, it does not seem that there
would be a total ban for MMOs to use mines when one of the participating states is not a
member-state to Ottawa Treaty.

That approach has been strengthened by the Cluster Munitions Convention, which states
in Article 21(3) that “Notwithstanding the provisions of Article 1 of this Convention and in
accordance with international law, States Parties, their military personnel or nationals, may
engage in military cooperation and operations with States not party to this Convention that
might engage in activities prohibited to a State Party.”’?” Therefore, the current approach the
issue at hand seems to be that states can take part in the MMOs which might engage in

prohibited actions.

720 Prime example being the Convention on Cluster Munitions clause stating that “Notwithstanding the provisions
of Article 1 of this Convention and in accordance with international law, States Parties, their military personnel or
nationals, may engage in military cooperation and operations with States not party to this Convention that might
engage in activities prohibited to a State Party.” Article 21(3)

721 Ottawa Treaty Article 1(c)

22 JACOBS, Christopher W. Taking the Next Step: An Analysis of The Effects The Ottawa Convention May Have
on The Interoperability of United States Forces With The Armed Forces of Australia, Great Britain, and Canada.
Military Law Review. 2004, Vol. 180, p. 60
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6.3 Extensive interpretation of Common Article 1

Last possibility for having highest TCS scope of IHL obligations as common standard
would arise from Common Article 1. The study argues that the clause “respect and to ensure
respect for the present Convention in all circumstances”’?® has developed further than the
original obligation to respect IHL as analysed above to an obligation to take measures to ensure
that other entities follow IHL. The terminology of “ensure respect” especially speaks of
extensive interpretation of the obligation. However, it would not bring forward obligations to
ensure that the other entities would follow legal obligations that are not binding to them.
Therefore, it is more relevant to the question of different interpretations of the legal obligations.
If a TCS would believe that another TCS is breaching their IHL obligations, it would be

obligated to try to intervene and ensure respect of the obligations.

The Common Article 1 as an obligation that binds the States only when they have
legitimate chances of success. It would be a logical consequence of Common Article 1 being a
due diligence obligation.””® High Contracting Parties are not bound by the outcome of their
actions but are obligated to try to achieve to goal, and failure to employ measures would be a
violation of the due diligence obligation of Common Atrticle 1.7%° However, it does not mean,
unlike some claim, that High Contracting Parties are bound to “make every effort” to achieve
the goal in every case.”! One could now expect states to take measures that have very limited
chances of achieving anything purposeful but might still hurt their interests and cost political

and diplomatic capital.

Therefore, a better standard for what and when to take measures would be a standard
reasonable expectations and feasibleness. ICJ followed similar approach to due diligence
obligations in the Bosnian Genocide Case’®? regarding the 1948 Genocide Convention, where
the Court used Serbia’s special relationship with the perpetrators of the genocide and therefore
increased capacity to influence the perpetrators to justify increased obligations of Serbia to

prevent the genocide in question.”® As such, capabilities must be taken into account when
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determining the scope of measures a State is obligated to take. States are thus obliged to adopt
measures, which appear reasonable to ensure respect. Moreover, “appropriate measures” to
ensure respect of others cannot obligate states to take measures that have no reasonable chance
to achieve the goal, i.e. to ensure that another state will fulfil its IHL obligations. The ICJ
followed such approach by taking the specific relationship between Serbia and the Bosnian Serb
forces for Serbian into account when considering the Serbian obligation to stop the Genocide
in Bosnia.”* The I1CJ stated that “responsibility is however incurred if the State manifestly failed
to take all measures to prevent genocide which were within its power, and which might have
contributed to preventing the genocide.””® The reference to a due diligence principle, where
States are obligated to take measures that “might have contributed to preventing the genocide”,
is fundamental here. In cases of Common Article 1, if TCSs do not have capacity to adopt
measures that would contribute to ensuring respect of other States or entities, they are not under

an obligation to “make every effort”.

There must be a causal link between the failure to take measures and the harmful event in order
for an entity to be breaching its due diligence obligations.”® Even if international law lacks a
clearly defined legal standard on the exact percentage of likelihood of success required, it must
still be clear that the Common Article 1 cannot obligate States to take measures beyond what
have reasonable chances of success.

Common Article 1 is especially applicable to situations where the TCSs’ have
considerable influence in the official decision-making process of the organization in control of
the MMO. As noted earlier, member states and TCSs do often have possibilities of substantially
shape the organizations’ actions. This is particularly true in highly formalised decision-making
processes, such as the NATO system. In the case of NATO, the targeting decisions and
approvals for selected targets have been done unanimously in the North Atlantic Council
seating the representatives of all of the NATO member states.”” Similarly, as mentioned earlier,
the rules of engagement for NATO operations have to be agreed unanimously in the North
Atlantic Council. Therefore, often every Troop Contributing State (or at least member states)
of NATO can veto rules of engagement or targeting approval if it is felt necessary. In such cases
the TCSs can use their veto power to ensure respect of the IHL by the NATO MMOs, not only

by vetoing their own contingents’ orders but also not allowing the MMO as a whole to conduct
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operations violating IHL. Under the obligations arising from Common Article 1 the States
participating on the particular MMO would be obligated to refuse targets that they do not deem
legal under international humanitarian law. As such, the standard for the whole MMO would
be the highest standard among the NATO member states and TCSs."3®

38 However, it is important to note that TCSs that are not member states to NATO do not always have similar
powers as they do not sit in all the political bodies of NATO
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7 Conclusion

The study analysed the possibility of having unified standard of IHL obligations to a
MMO. Firstly, it established a possibility of using the leading international organization’s scope
of obligations as unified standard. However, that approach is often problematic. Organizations
are not bound by treaties and majority of the sources of their obligations arise from customary
IHL, which is binding to all entities. Therefore, the organization’s scope is often the lowest
common denominator. Unsurprisingly, state practice has shown that TCSs are often unable or
unwilling to allow their contingents to conduct hostilities with the lowest denominator. Only
the common but differentiated obligations could be legally and in practice done with
international organizations’ issued standards. The term “feasible” includes considerations
“relevant to the success of military operations”’® to the determination of feasible precautions.
The success of military operations can involve the need to prioritize the precision guided
technology in situations where its most needed, even if it would mean that states with most
precision capabilities would then need to lower their standards of when to use their resources.

Accordingly, often the MMO would be often bound by two different scopes of IHL
obligations, that of the international organization and the TCS. Consequently, the different
troop contingents inside the MMO would be having separate and different scopes of legal
obligations and their interpretations from each other. Therefore, when the TCSs are being
unable to escape their higher standards, the only possibility of having unified standard of IHL
application to the MMO would be to have highest TCS’s standard as the common standard.

Common Article 1, when interpreted extensively, could obligate the MMO to establish
the highest standard of different interpretations as a unified common standard for the whole
MMO. By obligating TCSs to ensure respect of other entities, namely the international
organization and other TCSs, of IHL.° If their interpretations are more flexible than what is
accepted under the IHL, other entities should then ensure that those standards are not followed,
when possible. The Common Atrticle 1 is especially applicable to NATO system, which has
unanimous decision-making process and deeply involves member states in the decision-
making, can allow the TCSs to have enough influence to ensure the respect of IHL of NATO
MMOs. Lastly, there are very limited possibilities of having unified standard of treaty

obligations. Unless the international organization has highest standard of treaty law, which is
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unlikely due organizations’ inability to join the treaties, it is rare for TCSs to be able to ignore

their treaty obligations.
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Summary

Prace analyzuje moznost existence jednotného standardu zavazkii vyplyvajicich
Z mezinarodniho humanitarniho prava (MHP) aplikovatelnych na vice-narodnostni vojenskou
operaci (VVO). V situacich, kdy vojenska operace zahrnuje jednotky nékolika prispivajicich
statu a je konana pod vedenim mezinarodni organizace, musi byt vzato v potaz vicero entit pri
identifikaci pravidel, kterd se na danou operaci aplikuji.

Jednotny standard pro VVO jako celek miize byt zalozen rozsahem povinnosti dané
mezinarodni organizace, ktera VVO vede. V tomto sméru musi mezindrodni organizace naplnit
urcita kritéria, zejm. byt nositelkou pravni subjektivity, byt stranou konfliktu, byt vazana
normami MHP a vedené vojenské akce ji musi byt pricitatelné. Nicméné ani v tomto pripadé
nemusi vojaci tvorici kontingent operace nutné uniknout povinnosti ridit se zavazky MHP
dopadajicich na jejich viastni stat. Umluvy MHP casto obsahuji dolozky, které znemoZiiuji
moznost vyhnout se témto povinnostem a které navic multiplikuji pricitatelnost jednani
soucasné na mezindarodni organizaci i na vojaky prispivajici staty. Zakaz obchdzeni potom miize
predstavovat dalsi prekazku.

Tato studie dochazi k zaveru, zZe neexistuji povinnosti, které by zajistily, Ze VVO bude
regulovana jednotnymi standardy vyplyvajicimi z mezindrodnich smluv a Ze na rozlicné entity
se budou aplikovat riizné mezinarodni smlouvy. Nicméné tato studie zastava pozici, Ze zejména
spolecny clanek 1 prindsi povinnost zajistit jednotny vyklad spolecnych povinnosti. Spolecny
Clanek 1 zahrnuje pozitivni zdavazek zajistit dodrzovani MHP ze strany ostatnich statii a entit.
Podle tohoto pristupu nejsou sice stdaty povinny zajistit dodrzovani povinnosti vyplyvajicich
Z mezinarodnich smluv ze strany ostatnich entit, nicméné vojaky prispivajici staty by nemohly
sve viastni povinnosti. Obdobné by VVO mohla mit jednotné standardy tzv. spolecnych, ale
diferenciovanych povinnosti, napr. povinnosti ucinit proveditelna preventivni opatieni, které
maji rozdilny rozsah podle moznosti dotcenych entit. Termin ,, proveditelna“ (v anglickém
Jazyce ,,feasible ) zahrnuje posouzeni méritka ,,relevance k uspéchu vojenskych operaci, “coz

miize znamenat napriklad uprednostnéni presné navadéné munice v situacich, kdy je to potreba.
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