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“All the world’s a stage,

and all the men and women merely players;
they have their exits and their entrances;
and one man in his time plays many parts;

his acts being seven (political) stages.”

- As You Like It, Act II, Scene 7, 139-42



Abstract

Lustration laws, which eradicate the apparatus of old power systems in newly forming
democracies, are considered to be one of the most sensitive and controversial forms of
transitional justice. This paper discusses in detail a case study of the lustration laws that
have been implemented in the Republic of Poland and the Czech Republic post 1989. The
paper will take into consideration not only the laws themselves but the motives, effects,
and results of these considerable legislations. While identifying the motives behind the
main players in the political apparatus the paper also examines their capability to meet
their objectives, and the effects that the system has had on society as a whole. It
concludes that a certain lustration model might be necessary for democratic

amalgamation in other transitional countries in central-eastern Europe.

Abstrakt

Ustawy lustracyjne, ktore likwiduja aparaty starych systemow zasilania w tworzacej si¢
demokracji, sa uwazane za jeden z najbardziej delikatnych i1 kontrowersyjnych postaci
przejsciowego systemu wymiaru sprawiedliwosci. W artykule omowiono szczegdétowo na
przykladzie przepisow lustracyjnych, ktore zostaty wdrozone w Republice Czeskiej i w
Polskiej Republice po 1989 roku. W tym artykule nalezy wzia¢ pod uwagg nie tylko
same prawa, ale motywy, skutki i wyniki tych znaczne prawnych. Przy jednoczesnym
okresleniu motywow gtownych graczy w aparatu politycznego ten artykul bada réwniez
ich zdolno$¢ do osiagnigcia ich celow i skutkdw, i rozne efekty co wywarty duze wpltywy
na caly spoteczenstwo. Artykut stwierdza, ze pewien model lustracji moze by¢ niezbedne
w demokratycznym potaczeniu w innych przejéciowych panstwach Europy Srodkowej-

Wschodnie;j.
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Omniglot© Ltd. for their extensive online database of letter charts and clear written
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Introduction

There is no other statement that more adequately describes the political situation in
Central-Eastern Europe better than the one written by Shakespeare in his ever performed
play A4s you like it. The cleansing systems that have been enacted in Central Europe post-
1989 have had critical acclaim from the international community as well as significant
doubts from legal observational bodies. The word lustration is derived from Latin —
Lustro — means, “to review, survey, observe, examine, (Lewis, 1879)”. The ancient
Romans performed a ritual of purification so as to reflect upon themselves and to ward
off bad omens, or more simply put, to cleanse one’s body or one’s environment.

Today the ritual is taken literally, without the metaphysical aspirations, and has
been developed into a system that seeks to find and punish individuals involved in
unethical acts and procedures in accordance with the past regimes. The actors in this state
are men and women who actively participated in the communist governments, and today
have merged into the exaggerated ‘western-style’ democratic parties. The idea of
politicians adapting themselves and their “ideologies™ into the politics du jour makes
quite a fascinating sociological case study. When Shakespeare listed the seven stages of
an actor, he was not only considering the actor of the theatre, he was also bearing in mind
the everyday man who struggles to prevail in order to preserve and materially provide for
himself.

In post-communist Poland the processes of lustration take into account
individuals that have been found guilty of partaking in the acts committed by Secret
Service apparatuses of the communist regime. In the Czech Republic the law specifies
that persons involved with certain communist organizations, including the Communist
Party, be forbidden from working in the public sector.

The entire political sphere was completely reorganized following the 1989
collapse of the regime. Much of the restructuring included the re-imaging and formulation
of new socio-political ideologies. More importantly it entailed the arduous hunt to find
individuals to blame and to legally bring to ‘justice’.

This type of political action is widely considered within populist circles; the idea
that politicians are only responding to the whims of the masses, and not to the elite of
society, is implemented so as to become in touch with society. This has become a very
influential method of keeping ones political career active so as to become, what has been

branded in American politics, as the ‘career politician’ (Canovan 1981).
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Francis Fukuyama once sated that we have reached “the end of history'”. In
simpler terms, the struggles of political systems have officially ended, at least on an
ideological level. Liberal democracy has been the victorious system, and no other system
can be left to challenge its superiority (Siegelman, 1995). As liberal democratic systems
are furthered in East-Central Europe, there must be room for error when considering the
further progress. Lustration is a policy that was initiated in order to avoid errors, and to
correct preexisting ones. A newly democratic regime extending from a formerly non-
democratic one-party system has to overcome many extraneous circumstances when
trying to reinstitute new forms of law and order. It has been widely agreed upon by
scholars that the communist regimes of Central and Eastern Europe were notorious for
leading corrupt and brutal establishments. The newly elected politicians have many
questions to answer on legal theory and social justice, but what is the most important

feature of lustration, is the extraction of truth transparency.

In this paper I will discuss the background history that led to the implementation
of these legislations while additionally presenting the aims of such systems. There are
many viewpoints to consider when discussing the system itself, however what very few
observers question is whether these systems serve long-term purposes or are they enacted
solely for short-term periods of political transition? Some might argue that this type of
system is mainly focused on the short-term and I given heavy priority so as to advance
the process of transition; on the other hand, other scholars, such as Roman David, argue
that transitional justice can only efficiently work in the long-term, as a policy built on
reflection and reexamination, a formula best suited for countries that have a traumatic
past.

I will first discuss (in part II) the historical background to the secret service
apparatuses of the Peoples Republic of Poland. This section clearly and chronologically
describes how the secret service morphed from an illegitimate operation to a mega-power
with autonomous status. I then discuss the Polish Lustration Act in all its movements, and
finally present a court case that questions the procedural operations of lustrations in
Poland. Part III discusses the historical background of the StB, which operated in
Czechoslovakia® from 1945 to 1990 and the Czech Lustration Act that came into power in

1991. Part IV deals with the aims of lustration; it discusses the opinions and motives that

! See: Siegelman

? 1 this paper I have written a comparative analysis of Poland and the Czech Republic,
everything that is discussed prior to the break up of Czechoslovakia in 1992 is analyzed
from the Czech side only.
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have been voiced in the Czech parliament and in the Polish Sejm prior to the acts being
signed into power. The three main objectives discussed are the following: 1) personnel
discontinuity and minimal justice, 2) national security and public safety, and 3) truth
revelation. The first deals with agents of the ancien régime who are still seeking their
political place within the new system. The section further discusses how these individuals
are a supposed threat to the progress of the new institution. The second aim is the most
popular reason expressed by senators during the parliamentary sessions; national security
is a point that can be used quite frequently so as to stir public emotions and touch at the
heart of the matter. The third and final aim is the second most mentioned feature by
senators and remains the most popular with the general public. I for one find this reason
to be at the heart of lustration and it should be fostered as the sole reason for future
continuation. Section V includes an analysis of the ethics behind the formulation of
lustration as well as the execution of such policy. Throughout this paper I plan to use
many formidable examples including court cases to justify my reasoning; I support the
Polish Lustration Act prior to 2007 because I find it to be the most just and pragmatic. In
my conclusion I defend the supposition that there are no miracle solutions to dealing with

an overtly oppressive past.

a) Methodology

This paper employs the case study method. A review of the post-1989 secret
service agencies of the Republic of Poland and the Czech Republic will demonstrate to
the reader how each post-communist country dealt with the ardent process of de-
communization. The thesis is split into three sections, the first is dedicated to Poland and
the history behind the secret service apparatuses developed and established throughout
the communist regime; the chapter is comprised of historical analysis and the agencies are
chronologically discussed. The chapter tries to disclose why so much negativity towards
the old regime’s state securities exists in contemporary times. The first section also
discusses the history of the Lustration acts and how they have shaped Poland’s
transitional period, while also giving an individual example and how they were personally
affected by lustration policy in Poland. The background analysis — prior to 1989 —
illustrates that past events have drastically affected the present situations in Poland and

the Czech Republic. A comparative analysis of the pre- and post time periods with
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politically opinionated variables will present to the reader an objective rationale behind
the introduction of lustration as a policy.

The second section in the paper focuses on the Czech Republic and presents an
overview of events prior to 1989 that have shaped the actions initiated by governments
prior to the fall of communism. The chapter also includes an in-depth analysis of the
Lustration Acts of the Czech Republic.

The third and last section will discuss the political and strategic aims of lustration
policy. It will focus on parliamentary discussions, outside observer opinions, court
hearing, constitutional court tribunals, and a multi-method academic analysis. The
underlying points in this chapter are based on legal research. Court rulings from the home
constitutional tribunals and international human rights courts are an intricate part of the
analysis. Another important facet of this chapter is the studies conducted by Maria Lo$§ on
the recorded Polish parliamentary hearings on the matters of lustration. All these sources
will be used to give the reader a sound foundation on the reasons and aims — whether
personal or purely pragmatic — during the development of lustration policy. This section

will answer why and how, and even for whom these policies are beneficial.

i.) Data Collection

According to the Congressional Research Service, open source information is
derived from newspapers, journals, television, Internet, and radio’. Information regarding
Lustration Acts from both countries came primarily from government run websites. The
data was also derived from other sources, such as scholarly journals, trade publications,
and parliamentary research databases. The main sources of journal research was through,

EBSCOHost®, LexisNexis®, and Questia®, and university databases.

ii.) Translations

Many resources, including government acts, were written either in Polish, Czech,
and/or English. Where there were no translations into English it was necessary to employ
various methods of translating the material. Previous knowledge of all three of the

languages were an asset to overcoming the language barrier, but when documents needed

3 Congressional Research Service, “Open Source Intelligence (OSINT): Issues for
Congress.” US Library of Congress: last accessed: March 26, 2010,
http://www.fas.org/sgp/crs/intel/R1.34270.pdf
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to be translated as an official translation, GoogleTranslate® was used as a gateway into
converting the materials for the reader. The reason for the extensive emphasis on
translations is due to the fact that very little has been written on the subject of lustration,
and even more, lustration from Eastern Europe. I have taken it upon myself to create a
comprehensive set of appendices that will have the original lustration acts and their

translated counterparts.

b) Literature Review

There is a vast amount of information pertaining to transitional justice and its
theoretical application in the post-soviet countries of Central Eastern Europe. The
majority of literature focuses on the three former Warsaw Pact countries that were
accepted into NATO by the end of the 1990s. The close timing of the destruction of the
one-party communist system that occurred in the Eastern Bloc allowed for a diverse study
of transitioning nations and their implementations of transitional theory.

The initial period, and the majority of relevant literature, focuses on the first years
of the transitioning period in the newly emerging democratic states as well as their
justifications for their policy implementations concerning their ancien régimes. Maria Lo$
takes a scientific approach into the underlying justifications for the lustration policies that
were implemented in Poland after 1989. The outcome resulted in the furthering and
broadening of transitional justice theory in Poland and other Eastern European countries
(Los, 1995). The majority of scholars in this group are in agreement that some sort of
cleansing process must be initiated for the new government to function efficiently*. Anne
Applebaum argues that the societal pursuit of civil liberties and the ardent process of
creating an honest Civil Society are the main benefits of lustration policy and other forms
of transitional justice theories’.

The next grouping of literature concerns itself with the controversies surrounded
with the lustration act that was voted for in Poland in 1997. There were many individuals

from a variety of fields, mainly in the dissident community, who fought for amnesty, yet

* Calhoun, Noel. Dilemmas of Justice in Eastern Europe’s Democratic Transitions. New
York: Palgrave Macmillan, 2004; Ellis, Mark S. “Purging the Past: the Current State of
Lustrations Laws in the Former Communist Bloc” Law and Contemporary Problems 59,
no. 4 (1996), 181-196. Print; Lo$, Maria. Lustration and Truth Claims: Unfinished
Revolutions in Central Europe. Law and Social Inquiry 20(1): 143-154. 1995.

> Applebaum, Anne. ‘Civil society has returned to Poland — The Fate of Individual
Liberty in Post-Communist Europe — Russia, alas, remains in a league of its own,” The
American Spectator, April 2008.
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the headlining opinion of the success of the nomenklatura was the “straw that broke the
camels back”®. Lavinia Stan addresses these issues and analyzes the application of the
law, claiming, “Polish lustration was no lustration at all.”” Other authors have claimed
that Poland’s move for lustration was and ultimately will be a benefit to Polish society.®

In the next set of literature Roman David addresses the four types of lustration
systems developed during the post-1989 events (inclusive, reconciliatory, exclusive, and
mixed), their failures and some successes and ultimately the application of these systems
in post-conflict intervention’. David’s examination into the relationship of the Iraq war
and its current political situation to that of Eastern Europe is an uncanny theoretical study
of two extremes with a common goal. Jon Elster also stresses the importance of
understanding the transitional justice of post 1989 East-Central Europe in order to avoid
the mistakes of the ancien régime when addressing issues of retribution in the future. But
as Thomas Hammarbeg points out in his recent article on using past atrocities for political
purposes, “...Experience shows that strong nationalistic feelings tend to limit the space
for an honest analysis of what one’s forefathers or their neighbors may have done in the
past...'"As Elster and others assert, Iraq is not the “last surviving dictatorship”''. This
set of literature provides the reader with a concise critique of the systems that were
implemented and their final outcomes fourteen to fifteen years later.

Lastly the most recent of literature pertains to lustration and discusses the newly
re-enacted Lustration Act of 2007 in Poland. Many questions can be drawn from this new
law, asking: whether it’s even necessary? Is it proactive for the progress of Poland? And,
is it completely legal? Marek Safjan discusses the new bylaws and concludes that these
measures should have been addressed at the beginning of the lustration ordeal'’. Many

authors view this new piece of legislation as a distraction to the progress of democracy,

6 Szczerbiak, Aleks. “Dealing with the Communist Past or the Politics of the Present?
Lustration in Post-Communist Poland.” Europe-Asia Studies 54, no. 4, 202, 553-572

" Lavinia, Stan. ‘The Politics of Memory in Poland: Lustration, File Access and Court
Proceedings.” Studies in Post Communism, Center for Post Communist Studies, St.
Francis Xavier University, 10, 2006.

¥ Letki, Natalia. “Lustration and Democratization in East-Central Europe.” Europe-Asia
Studies 54, no. 4 (June 2002): 529-552.

? Roman, David. “From Prague to Baghdad: Lustration Systems and their Political
Effects.” Government and Opposition 41, 2 (2006) 347-372.

' Hammarbeg, Thomas. Don 't Misuse Past Atrocities for Political Purposes,
www.commissioner.coe.int, accessed: April 7, 2010.

" Elster, Jon. Retribution and Reparation in the Transition to Democracy. Cambridge:
Cambridge University Press, 2006.

12 Safjan, Marek. ‘Transitional Justice: The Polish Example, the Case of Lustration’
European Journal of Legal Studies, 2007, 1 & 2.
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but it must be considered that some scholars will defend any measure of this kind, mainly
for the sake of political and intellectual stimulation. Some authors such as Krzysztof
Jasiewicz believe that any distraction to the progress of democracy is unnecessary and
people should be more concerned with promoting a new governmental way of life"’. A
small group of writers, who are considered a minority in the lustration debate, give a
strong opinion in the opposition of lustration. Writers like Cynthia Horne present in her
writing a vast amount of court hearings that have been brought to the European Court of
Human Rights in order to create a doubt for the pro-lustration side'*. But we must ask
ourselves, are authors like Cynthia Horne trying to create reasonable doubt, or are they
trying to show flaws in a system that has very little experience in our contemporary
history?

Conclusively, there is a vast amount of literature concerning the transition of the
East-Central European states that moved from a one party monopoly of communism to a
newly adopted form of a westernized democracy. While much of the writing focuses on
the transitional years, and only a few allude to the late 2000s, one can infer that there is

still a sufficient amount of analysis to make sound intellectual conclusions.

13 Jasiewicz, Krzysztof. ‘Is East Europe Backsliding? The Political-Party Landscape,’
Journal of Democracy, 18, 4, 2007

' Horne M. Cynthia. ‘International Legal Rulings on Lustration Policies in Central and
Eastern Europe: Rule of Law in Historical Context.” Law and Social Inquiry, Volume 34,
Issue 3, 713-744, 2009.
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Historical Background: Poland

The system of lustration first appeared on the Polish legal books in 1992 when the
Polish Sejm'> passed the first bill; by the years end it was deemed unconstitutional by the
Constitutional Tribunal of the Republic of Poland. This was the first approach that the
newly formed government took in its post-communist transitional democratic phase in
order to follow other countries like Bulgaria and Czechoslovakia (Kritz, 1995). After the
bill was deemed unconstitutional, more projects were established and new propositions
were delivered to the Sejm for consideration. After careful consideration and redrafting,
the Sejm passed the final lustration bill in 1996 and finally adopted it in 1997. Among the
460 members of the Sejm, 214 voted in its favor, 162 opposed, and 16 members abstained
(Misztal, 1999). The senate later followed and approved the bill on May 1997; out of 100
senators, 47 voted for, and 33 voted against. The party that was the majority in voting
against the bill in the senate came from the Democratic Left Alliance - Sojusz Lewicy
Demokratycznej - (SLD), which is led by the ex-communist Social Democratic Party -
Socjaldemokracja Rzeczypospolitej Polskiej - (SDRP). The main support in the senate
was from the Solidarity Election Front - Akcja Wyborcza Solidarnosc - (AWS), the Polish
Peasant Party - Polskie Stronnictwo Ludowe - (PSL), and the Freedom Union - Unia
Wolnosci - (UW) (Constitutional Watch, 1992-2002). The bill was singed by then
president, Aleksander Kwasniewski, a member of the ex-communist SLD party.

On August 3, 1997, the senate amended the Polish Lustration Act with a bill that
specified the aims of the law itself. The act “on the revealing of work or service in State
security organs or of collaborations with them between 1944 and 1990 by persons holding
public positions (Polish Lustration Act, 1996)” was finalized and later amended several
times. Most of the amendments were made by the coalition dominated by former
communists. In turn, they achieved in a further narrowing of the lustration law.

From 1997-2007 the department that dealt with lustration issues was the Public
Interest Spokesperson (Rzecznik Interesu Publicznego) (PIS). The PIS was in charge of
receiving, hearing, and evaluating affidavits in regards to political figures. Although the
Polish lustration act was approved in 1997, the process began in January 1999 because of
the lack of political will to establish an official lustration institution (David, 2002). In
1999 the Public Interest Spokesperson took over lustration cases. Between 1999 and 2005
there have been 277 published individuals in the Polish Monitor; with the Polish Monitor

15 Sejm — Polish Parliament
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serving as the sole published voice of the Public Interest Spokesperson (Publications in

the Polish Monitor, 1999-2005).

TABLE 1-1
DATE NUMBER OF PEOPLE ARTICLE NUMBER
1999 147 11,40
2000 9 40, 28, 11
2001 14 28,11
2002 15 11, 28,40
2003 26 40, 28, 11
2004 40 28,11,40
2005 26 40, 11, 28

(Publikacje w MP, 1999-2005)

On December 18, 2006 the Polish law regulating the Institute of National
Remembrance (Instytut Pamieci Narodowej), or INR, was changed and came into effect
on May 15, 2007, giving it provisional lustration powers and becoming the main
lustration instrument in the Polish government (Constitution Watch, 1999).

As of 2007 the INR has been in charge of lustration matters thus making it the
sole judicial intermediary between the public and the supreme courts while also running a

department for prosecution (www.IPN.gov.pl, 2009). The INR has taken up many old and

new tasks regarding lustration matters. The institute has made it its sole mission to widen
the criteria and methods of “weeding” out the accused and finding new ways to prosecute
“recommended” personnel. The act itself divides high public officials into the following
three categories: those who did not work or collaborate with the past security organs,
those who did so but revealed the fact, and those who failed to confess their past; only the
third group could essentially be dismissed from holding public office for longer than

specified in the act, but this is on an accordance to the judges ruling (David, 2001).

The institute performs many tasks that are necessary to the study of the former
Communist government and its administrations. The institute maintains a register of
lustration statements that are delivered by the public. The center analyzes these
statements, collects key information, all of which is necessary for its validation in

prosecution. The institute also performs the lustration procedures, as well as notifying the
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respective bodies about non-performance by non-judicial bodies of obligation in
accordance with its laws. The body also acts as the sole publisher of documents,
organized into catalogues, containing personal data on the lustrated as well as lustration

cases.
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Poland’s Secret Service Agencies

a) Ministry of Public Security of Poland (1945-1954)

When the Polish communist government came into power in the mid-1940’s it did
not have a clear idea as to the formal organization of the secret police, or what is more
commonly known today, as its intelligence agencies. On January 1, 1945 the government,
by the decree of the self appointed People’s Home Council'® (Krajowa Rada Narodowa),
organized a department called the Department of Public Security (Resort Bezpieczhistwa
Publicznego, RBP) (Dudek et al, 2005).

The Ministry of Public Security of Poland did not have a clear set of guidelines
right from the beginning. The department technically was in a state of illegal operation
until 1954 when it was liquidated; being that, no laws were passed by any sort of legal
body that gave it legal legitimacy. Therefore it was a self-appointed division that
legitimized itself through the support of the People’s Home Council and was created
through the Polish Committee of National Liberation (Dudek et al, 2005)

When the Ministry of Public Security came into operation in 1945, Stanistaw
Radkiewicz, a native of Kosow Poleski (or modern-day Belarus), took command as the
director. Radkiewicz was born into a Polish peasent family, and after the retreat of the
Tsarist armies, he and his family were deported to Russia. He became an ardent supporter
of the Bolshevik Revolution and soon after his arrival into Russia he joined the Komosol
(Communist Union of Youth) which was the first step into his succesful career with the
communist party. In 1925 he was sent into Poland as an agent of the newly formed
communist government in Moscow, his main task was to enable and legitimize the illegal
Polish Communist Party (KPP). Shortly thereafter he was arrested and charged on the
count of infringing the soveregnty of the Polish Republic; he served four years in prison.

In 1938 during Stalin’s great purge, the whole aparatus of the Polish Communist
Party was sentenced to be disbanded and its leaders executed. Radkiewicz was spared by
Stalin himself due to the trust that the communist leader had in him; and as history later

revealed, Radkiewicz was pesonally in charge on the orders of Stalin to disband the KPP

' Which was organized on July 21,1944, right after the establishment of the Polish
Committee of National Liberation (Polski Komitet Wyzwolenia Narodowego, PK WN)
later it was renamed Ministry of Public Security (Ministerstwo Bezpiecznstwa
Publicznego, MBP)

'8 Bezpieka — Was the unofficial/common name given to the Ministry of Public Security
(Ministertwo Bezpieczhstwa Publicznego).
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(Terlecki, 2007). Radkiewicz served as the director of the ministry through its 1945-1954
period. Several years later, as information leaked about the crimes of Bezpieka'®,
Radkiewicz went on to become the Minister of State-Owned Farms. In April 1956, he left
the position and retired. A year later he was found by historians to be one of the main
architects of Stalinist policy in Poland and abroad, finally he was officially removed from
the Polish Worker’s Party (Polska Zjednoczona Partia Robotnicza, PZPR). He died in
Warsaw in 1987 (Dudek et al, 2005).

The department through its earlier years encompassed many different tasks that
were intricate to the progress of a Communist Poland. The responsibilities were the
following:  counter-intelligence, personnel managment, finances, censorship,
penitentiaries, government protection, and the judiciary, otherwise known as the the
Legal Bureau and the Headquarters (Terlecki, 2005).

In mid-August 1944 the ministry took on the responsibility of branching out its
departments into field operations on four geographical levels, while at the same time not
subjecting themselves to local and state government legislation. These geographical
districts were divided into the following categories: Provincial (Wojewodzki, WUBP),
District (Powiatowe, PUBP), Municipal (Miejskie, MUBP), Communal (Gminny, GUBP)
Public Security Offices, and Security Units at the communal MO stations (Dudek et al,
2005). At the end of 1945, the last local security office was installed in the city of
Szczecin; this marked the end of the period of expansion, as well as the reorganization of
the departments.

At this time, delegates of Smersh also inhabited all security offices of the Polish
government’”; therefore the role of the ministry was supported and overlooked by Soviet
Security Services. The purpose of having Smersh operating on Polish soil was not only to
look after the affairs of the Red Army, but to also carry out various missions against
Polish underground collaborators. Smersh worked closely with NKVD?® troops that were
stationed in Poland and its border areas. It was estimated that there were over 10,000

NKYVD soldiers residing on Polish grounds. In Poland, Smersh was in charge of its own

' Smersh - CMEPIII, Death to Spies. Counter-intelligence department in the Soviet
Army, created in 1943.

2 NKVD - Haponnsiit Komuccapuar Bayrpennux [en, Narodnyy Komissariat
Vnutrennikh De, The People's Commissariat for Internal Affairs, was the public and
secret police organization of the Soviet Union that directly exeuted the rule of power of
the Soviets.
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internal jails, which were essentially camps supported by NKVD. These camps were not
only specified for German POWs, but also for detained Poles. (Dudek et al, 2005).

The operations at this time remained independent of Soviet control; however,
there was still a close watch from Moscow on its everyday operations. Many Soviet
personnel were still present in the regional offices as advisors to the Polish authorities.
These advisors, otherwise known as sovietniki, were created by the officials of the PPR
and the Soviet Union towards the end of the war in late 1944. The head of the sovietniki
group was Soviet General Ivan Serov who was at the same time an advisor to the Minister
of Public Security. The number of advisors exceeded 1,000 persons; the majority was
stationed in the PUBPs. The advisors were assigned various duties that benefited both the
Polish Communist Party as well as the Soviet Union as a whole (Dudek et al, 2005).

In the early 1950°s there was rapid expansion of the services that the ministry
began to take charge of, those of which included: hospitals, clinics, residential homes, and
a network of shops that in 1952 were estimated at 678 locations, as well as canteens and
cafeterias. Other services that were needed to accompany the employee’s daily lives were
created, including: kindergartens, resorts, sports clubs, farms, bakeries, shoemakers, and
barbers were all at service to the ministry (Dudek et al, 2005). This type of expansion
illustrated the strength and size of the MBP in mid-1950. It also proved that in order to
be an employee of the ministry one could potentially live in a “separate” world, closed
from the general public, where the government could satisfy every need. When
considering the sheer number of employees on the pay roll, just in the headquarters alone,
one sees the absolute power of a single political apparatus. In 1953 the headquarters and
the local divisions employed 14,000 people, and nearly 20,000 civilian employees were
hired to run the stores and restaurants alike (Terlecki, 2007). According to a study
performed by professor Andrzej Paczkowski, an influential Polish historian and a
member of the Institute of National Remembrance, in 1953 there was one MBP officer to
every 800 citizens; there has never been a time in Polish state history of such a great civil

service apparatus.

b) Reorganization and the Jozef Swiatlo Scandal (1954-1956)

In the years post-1954 there was a growing distrust of the secret service apparatus
between citizens and government officials. It was more than obvious to the officials in the
ministry that their power had reached its peak, and the sharing of information had led to

an uncontrolled process, meaning too many agents were allowed access to classified
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information, regardless of ranking. One of these individuals, Lieutenant Colonel Jozef
Swiatto, was highly knowledgeable about the inner workings and operations of the
ministry. In November of 1953 Swiatlo was ordered by, then First Secretary of the Polish
United Workers’ Party, Bolestaw Bierut and his colleague, Jakub Berman - who were
Politburo®’ members — to go to East Berlin for a special mission. The mission was
ordered to discuss the possible eradication of Wanda Pampuch-Bronska with the help of
Erich Mielke then chief of East Germany’s State Security. Wanda Pampuch-Bronska was
the daughter of a close companion to Vladimir Lenin and a well-known intellectual in
academic circles. During the Purge of 1936-37 Pampuch-Bronska was ordered by high-
level communist officials to either arrest and/or dissolve the Communist University of
Western National Minorites (KUMZ). In 1936 she reported under a pseudonym that she
accomplished this task, later it was revealed that this did not happen, and she was very
vocal about the oppression she was then facing (Curtois et al, 1999, p. 298).

When Swiatto and his companion Anatol Fejgin traveled to East Berlin they
visited with Erich Mielke and the following day, December 5, 1953, Swiatto escaped to
West Berlin where he came into contact with the American Military’s offices and
proceeded to defect from Poland. The following day he was flown to Frankfurt and at the
month’s end, to Washington D.C. During his stay in the United States he was debriefed
on his knowledge of the secret services of Poland and Soviet Union. The information of
Swiatto’s escape became headline news around the world, and mainly through Radio Free
Europe, the news traveled throughout the Soviet Bloc.

This incident was considered highly embarrassing to the Polish authorities, due to
the fact that Swiatto was not only aware of so much quantifiable information, but that he
proceeded to tell the American authorities about inmate tortures, political executions, and
more importantly, the intimate details of the political struggles within the Polish United
Workers’ Party. Poland was put into a position that led to the inevitable halting of the
majority of their operations. These events led to the eventual reorganization of the

security apparatus in 1954.

In late December of 1954 the Polish Council of State?? and the Council of

Ministers came together and initiated a new plan for the future of state security. It was

2! Politburo — Comes from the German Polithiiro, which is a conjunction of Political
Bureau. The term is used to identify the executive committee for a specific number of
communist political parties.

*2 Council of State of the Republic of Poland — Was introduced in the 1947’s Small
Constitution, it composed the president, the Marshal, Vicemarshal of the Sejm, and the
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decided to create two new divisions that would operate side by side while the
reorganization of 1954 cleansed the communist apparatus of people that were not fully
indicted into communist ideology. The two newly created administrations were the
Ministry of Internal Affairs (Ministerstwo Spraw Wewnetrznych, MSW), which was first
run by Wiladystaw Dworakowski, and the Committee for Public Security (Komitet do
Spraw Bezpieczenstwa Publicznego, KDSBP), which was headed by Witadystaw Wicha
(Terlecki, 2007).

With the newly opened offices, the high officials felt that the number of
employees needed to be significantly lowered, so as to ensure a sound and thorough
collective. The numbers of employees were cut by 30% in the central headquarters, and
by 40-50% in local structures (Duded et al, 2005). Additionally, the Council felt it
needed to close the special cells operated by the Ministry, which were held in public areas
and places of work. After the fall of communism, these closures were made public
knowledge; ironically, as this information was disseminated, the ideas of the physical
cells were still in people’s minds even though they had been withdrawn many years
before.

With the opening of new departments also came the division of labor. The
Committee for Public Security took over intelligence, counter-intelligence, government
security, and the secret police. In September 1955 to November 1956 the Committee also
became the sole controller of the Main Directorate of Information (Glowny Zarzqd
Informacji Wojska) that ran the Military Police and counter espionage services (Dudek et
al, 2005).

In November of 1956 the Sejm passed a law that liquidated the Committee for
Public Security and assigned its jurisdiction to the Ministry of Internal Affairs (MSW).
Within the local offices of the KDSBP, the individuals who were not made redundant
were transferred into the structure of the Citizens’ Militia. At this point and time, the
Secret Service of the Ministry of Internal Affairs (Stuzba Bezpieczenstwa, SB) was also

created. The purpose of this agency was clearly described as (Dudek et al, 2005):

“The protection of the democratic people’s system established by the Constitution
of Polish People’s Republic and the national interest against enemy espionage

and terrvorist activity.”

President of the Supreme Chamber of Control. The Council of State had the authority to
approve laws, exercise the supreme control over the local national councils, and declare a
state of emergency and martial law. The Council was repealed on July 19, 1989.

25



¢) Secret Service of the Ministry of Internal Affairs (1956-1990)

The Secret Service of the Ministry of Internal Affairs operated in Poland over 30
years and was considered to be one of the most detested organizations of the Communist
collective. When the Secret Service came into operation, society responded with two new
idiomatic terms to identify the organization and the agents; ubecy™ (plural) and ubek’
(singular) were used to identify the SB; while esbecy” (plural) and esbek®® (singular)
were used to identify the agents (Piecuch, 1998). Until 1983 the special department did
not have a clear definition of what it was responsible for. In 1983 the Sejm passed a law
that was considered to be of the highest ranking in the history of the Polish People’s
Republic, the law defined the operations of the SB as: “operational-surveillance,

investigation and various administrative-legal functions (Dudek et al, 2005).”

The Secret Service after its reorganization had to completely revamp their
organization processes, as well as their overall mission. The structure of the Secret
Service was then divided into three departments: Department I was dedicated to foreign
intelligence, Department II was in charge of counter-intelligence, and Department I1I had
the responsibility of supervising all anti-state activity as well as the functioning of
industries and farming sectors. Additionally, Department III had five bureaus that were
under its jurisdiction: Bureau “A” which was in charge of coding, Bureau “B” was
responsible for surveillance, Bureau “W” was dedicated to correspondence control, and
Bureau of Operational Files with the Investigation Bureau worked side by side to prepare
cases for prosecution along with Main Industry Protection Inspectorate. In June 1962 a
new department was created to mainly deal with the Catholic Church and other religious
institutions, the department was called Department IV. In May of 1979 in Department I,
there was a consolidation of certain sections; section V, VI and VII were brought together
and made into a new department called Department IIIA which was responsible for the
protection of the state welfare against counter political threats and unsanctioned strikes
(Dudek et al, 2005).

In 1964 the leadership of MSW changed. Mieczystaw Moczar and Antoni Alster,

who were at the time deputy ministers, fought ardently for this position. Before the new

2 Ubecy — 00-beh-tsi
24 Ubek — 00-beh-ck
% Esbecy — es-beh-tsi
26 Esbek — es-beh-ck
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head was announced, Antoni Alster resigned and was replaced by a close friend of Mr.
Moczar, Franciszek Szlachcic. Finally in late January of 1964 Mieczystaw Moczar was
elevated to head of the entire MSW; his appointment was a noteworthy choice in view of
his long time involvement with the nationalist-communist PZPR faction; who were also
known as the “patriots”. In 1968 under then PZPR First Secretary Wiadystaw Gomutka,
the post of the director of MSW was changed again, Mieczyslaw Moczar became
secretary of the Central Committee, and the post of director of MSW was filled by former
Deputy Attorney General and Deputy Justice Minister Kazimierz Switata (Dudek et al,
2005).

In 1970 the leadership of the First Secretary of the Communist Party was changed
due to economic troubles of the prior secretary; Edward Gierek was elected by the
Politburo on December 20, 1970. With the new appointment of the top secretary there
were also changes made to the head of the MSW. Deputy minister Franciszek Szlachcic
was elevated to the head of the MSW in February 1971 for less than a year. For the
following few years the head position of the MSW was run by two individuals, Wiestaw
Ociepka and Stanistaw Kowalczyk. Between 1980 and 1981 another internal agent was
made head of the MSW, a man by the name of Mirostaw Milewski who was within the
secret service apparatus from its early years.

In the early years of Wojciech Jaruzelski, who was the last Secretary of the Polish
Communist Party, there was a peculiar influx of military personnel in various government
administrations. MSW was not the only ministry to get a military treatment; in other areas
of the government various positions were filled with Jaruzelski’s close military
subordinates.

General Czestaw Kiszczak, who created the SB Studies Bureau in June of 1982,
brought upon the most important change in the SB. The Studies Bureau worked as a sort
of political think-tank aimed at studying and executing strategies to combat political
opposition. When the Sejm elected Tadeusz Mazowiecki as Prime Minister on August 24,
1989, the then head of MSW, Czestaw Kiszczak signed order 075/89. This order was
crucial to the future of the Secret Service in Poland; it once again revamped and
consolidated departments and bureaus into new structures that essentially performed the
same functions but worked under new guidance and revamped task forces. The order
liquidated Department I1I, IV, V and VI, including the Studies Bureau with its local units.
The order also created a new department called the Department of Studies and Analyses,

which was a continuation of the Studies Bureau; but it also, merged Department IV into
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its sphere so as to enhance the overall progress of the new issue of church related strikes

and Solidarity threats.

Three months after the self-dissolved PZPR government a new era was ushered in
for the Polish people and its administrations. The Sejm passed three fundamental laws
that brought upon new restructuring of the Secret Service apparatus in Poland. The laws
changed the Citizens’ Militia into the Police of the Nation, and completely transformed
the Security Service into the State Protection Office, which functioned from 1990-1996.
With the restructuring of the administration, one would assume the changing of
leadership of the MSW in the new Poland to be natural. A man by the name of Krzysztof
Koztowski, a devout Catholic became the new head of Internal Affairs. With the creation
of the new security apparatus, and a director from a religious background, as opposed to
military or political, we can soundly state that security in the new Polish Republic had a
new agenda. With the creation of the Office of State Protection, Poland followed other
countries on its long road as a transitional republic and broadened the definition of what

an enemy of the state really is (Dudek et al, 2005).

Poland’s Lustration Act
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The Polish Sejm adopted the lustration bill in April 1997. Among the 460
members, 214 voted in its favor, 162 against, and 16 abstained from voting (Misztal,
1999). Following the Sejm vote, the senate majority finally approved the act. Among
the 100 senators in the Sejm, 47 voted for, while 33 voted against it*’, bringing the
long debated issue of lustration to a supposed end. The act was finally signed by then
President Aleksander Kwasniewski on June 1997 with recommendation from the
president for the bill to be given a constitutional review while highlighting certain
features of the degree of its jurisdiction. As the political system evolved, the issue of
how Poles assesses their communist past became increasingly important in the
construction of political identities among both party elites and the general public. The
justification for the act is comprised of three keys notions: “a desire for openness in
public life and the notion that citizens had a right to know the backgrounds of their
public representatives (Szczerbiak, 2002).” In today’s Poland, there are still no
legislations giving citizens the right to research their own files, as in Germany for
example. The purpose of this feature, which does not exist in Poland, is to create a
more transparent system and eliminate the possibility of blackmail and coercion;
which happens frequently within the Polish political scene.

The act “on the revealing of work or service in State security organs or of
collaboration with them between 1944 and 1990 by persons holding public positions”
(Polish Lustration Act) was fully enforced on August 3, 1997 (Constitutional Watch,
Poland, 1997). Ultimately on October 21, 1998 the Constitutional Tribunal upheld the
act but one month later, it was purported that two provisions of the act were
considered unconstitutional.

Before the act was even considered for constitutional review, the idea of
lustration was a contentious and controversial topic in parliamentary sessions. It was
to be a political decision that would lead Poland into a fully-fledged transitional
republic, and ultimately demonstrate to other post-communist countries how a
peaceful process takes place. The act through its strenuous history went through many
different phases. Initially it was perceived that lustration in Poland would act as an

instrument to extract all communists out of publicly elected positions. Later it was

2" The bill mainly found support by the Solidarity Election Front (AWS), the Freedom
Union (UW), and the Polish Peasant Party (PSL). The main opposition was coming from
the Democratic Left Alliance (SLD). (Constitution Watch, Poland, 1997)
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negotiated between the newly formed political groups that individuals involved with
the party could pursue their political careers, but any evidence to conspire with the
PRL Secret Police would have to be made public. Many people in Poland were
starting to loose faith in the new system, and some even believed that this act is
morally unjustified. In 2001 Robert Soltyk, deputy foreign editor for Gazeta
Wyborcza stated, “1 don’t think it’s a great idea. When you look to the past through
the window of the ex-special police, you don’t really look into the past, you look into
the past as produced by them. They were not honest people. They were inventing
people and trying to use the files for their own purposes (CNN, 2001).” International
observers saw the Polish version of lustration as a negotiated form of transitional
justice (Elster, 2006). In other countries that have experienced various forms of
transitional justice, we saw truth commissions, jail sentences, and in the most radical
cases opening of all secret police documents to the public, i.e. Germany. It has been
said that the Polish model is a balanced version of lustration with many chances for
case-by-case justifications and ultimately, many areas that still need revising (Stan,

2006).

Eventually it was determined that the final act was a semi-original document
that had drawn its inspiration from Spanish transitional legislation and mainly covered
the issue of conspiring with the PRL Secret Police between the years of 1944 — 1990.
What made this policy so different from its counter parts and its earlier versions was
the objective of the act itself.

When the act came into force in 1999, after the long debates on various
features of the act, there was to be more than 20,000 people in all spheres of the
government that would be officially lustrated (Misztal, 1999). Literally everyone
seeking office from the president to the local judge would have to sign and hand in an
affidavit confirming ones confession of working with the secret police or on the
opposite end of the spectrum, stating that they had not collaborated with the secret
police in any way.

The affidavit”™®, which is issued to anyone who is pursuing a publicly
appointed position, will have to fill their personal information concerning their

relationship with the PRL state between the years of 1944-1990 (arts. 2, 3, 4, and 7).

¥ See Appendix I for sample copy of Polish affidavit.
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In the affidavit there are two sections, one is for a declaration that the candidate has
not worked or conspired with the secret police, and below is the section for
individuals who have worked/conspired with the secret police. This affidavit is then
submitted to the Warsaw Court of Appeals which acts as the Lustration court (art. 1)
where the spokesperson of the public interest (RIP) (art. 17) - being the special
lustration prosecutor - will declare if the person at hand is telling the truth or lying
with the full process being supervised and sanctioned by the court.

The process can take months to years depending on the person’s involvement
with the government of the past regime. The prosecutor will use all the documents
that have been collected by the Institute of National Remembrance pertaining to the
Secret Police. Furthermore, the prosecutor has the right to set a special judicial
procedure that is directly connected to the regular criminal law (art. 19).

If the lustrated individual is found truthful, the affidavit is filed and the person
can continue with a clean bill. However, if the lustrated person confesses to having
collaborated with the secret police, then their names and confessions are published in
“Monitor Polski” (The Polish Monitor), the government gazette (art. 11).
Furthermore, if the lustrated individual has been found to have lied on the affidavit
they will also be published in the government gazette and barred from further political
actions for a minimum of 10 years (art. 30). The only individual that can be barred for
life, if caught lying, is the president and/or presidential candidates wishing to run for
office. Other individuals that are required to file an affidavit are: presidential
appointees, deputies and senators; the act also specifies those who occupy leading
positions in public media (art. 3).

When the Polish Lustration Act is compared with other acts of its kind, one
can see a profound difference in its the treatment of its candidates. When an
individual has come forth and given a positive affidavit, claiming that they have
worked with secret police in the past, there is no punishment unless the court finds
criminal acts that can be held against the person. The individual can pursue his career
in politics as before, leaving the only drawback to the public’s opinion; this is
potentially a difficult point to neglect or hide from when the next elections come

forward.

a) Lustration Act of 2007
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During the 2005 elections Poland saw the next step in its yet ongoing transition; the
Law and Justice Party (PIS) lead by Jarostaw Kaczynski won the majority seats in the
Sejm. This electoral win resurrected old disagreements that the Kaczynski circle often had
with other political parties, primarily the Solidarity Party. The main issue on the political
platform before and following the elections was the issue of lustration and how it will be
redefined after the Lustration Act of 1997 expires after March 15, 2007. The act of 1997
was perceived by PIS as too narrow and had too many exceptions that individuals could
bypass with few repercussions; and furthermore, it only accounted for 27,000 members of
the Polish population. A new law was drawn-up by the Law and Justice Party that
expanded the numbers of individuals that could be potentially vetted, including members
of academia, journalists, and high-profile company executives. According to the IPN
spokesperson Andrzej Arsieniuk, the new law would account for more than 700,000
people in all spheres of Polish society additionally under the new guidelines, all
individuals born after September 1972 would be required to submit an affidavit. This
many people would also mean a lot of paperwork, before with the act of 1997 one could
submit their paperwork and be vetted in less than a year, provided nothing irregular
comes up. But with the new act and its scope of power, the estimated time that is
predicted is fifteen years in order to go through all the cases; meaning most people would
have to wait more than two years to resume their jobs (Reuters, 2007).

Many observers view the new legislations as a harsh tool of political manipulation
that has strengthened the value and capabilities of lustration by simply broadening the
definition. It has been proven that many persons known to have committed human rights
abuses during the days of the PRL have been completely eliminated from the political
platform, but it should be considered when the optimal time to end the process should
begin, or to quote Vaclav Havel, when to “...finish the revolution...(Michnik, 1993).”
Lustration in Poland is viewed by much of the public as purely and solely another
government issue. Public polls taken in 2006 determined that 70% of Poles believed
lustration was used as a tool by the ruling party rather than a tool to provide justice to the
people; in turn, the opposition party has polled at 84% in agreement to the social
sentiment and 50% of the ruling party approved®.

Since the induction of the new lustration act of 2007, many groups in Poland have

resorted to boycotting the affidavit process for ethical and moral issues. Institutions such

¥ “70% uwaza, ze lustracja sluzy rozgrywkom politycznym.” IPN publikuje katalofi
osob publicznych, October 9, 2006.
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as the Warsaw University formally organized a boycott to address the matter publicly™.
The act was submitted to the Constitutional Court on May 11, 2007 for review and it was

ruled that the proposed Lustration Law was unconstitutional:

While eliminating the communist totalitarian heritage, a domestic state based on
the rule of law must use the formal legal means, which could be accepted in the
framework of axiology of such a state. No other means can be accepted because
such a state would not be better than a typical totalitarian regime, which must be
eliminated. A domestic state ruled by law has sufficient legal instruments
necessary to guarantee justice and to punish the people who committed crimes. A
law, which is based on the idea of revenge, cannot be accepted in a democratic

state (Safjan, 2007).

The courts ruled the act as unconstitutional due to its lack of definition of what is
a ‘journalist’ and further, ‘who’ is a journalist. The verdict also cleared academic
personnel and employees of private institutions. The only section not deemed
unconstitutional was the section mandating the vetting of individual political appointees
in the media and other public institutions. It was declared that due to the governments
overall involvement, and majority shareholding stance, the government had validity in
vetting these individuals.

In a 2007 poll conducted by Centrum Badania Opinii Spotecznej (CBOS),
Poland’s Opinion Research Center (See Table 3.1), citizens were asked their opinion on
the Constitutional Court’s ruling on the constitutionality of the Lustration Act of 2007.
The poll answered in five categories and it was reported that 33% of the population felt it
was ‘hard to say’ what their stance was on the matter. 27% of the people polled felt that it
was ‘rather good that it happened’, and 21% that felt ‘extremely pleased that it
happened’. Overall the report determined that more than 48% of the population had a
positive attitude to the court’s ruling, making this matter more than popular with the

general public (CBOS, 2007).

3% “Poland: Tough Lustration Law Divides Society.” Radio Free Europe, March 23,
2007, www.rferl.org, last accessed May 4, 2008..
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CBOS

RYS.2. CZY, PANA(I) ZDANIEM, DOBRZE CZY TEZ ZLE SIE STALO, ZE TRYBUNAL
KONSTYTUCYINY ZAKWESTIONOWAL ZNACZNA CZESC OBOWIAZUJACEJ
OD MARCA BIEZACEGO ROKU USTAWY LUSTRACYJNEJ, UZNAJAC JA
ZA NIEZGODNA Z KONSTYTUCJA?

Zdecydowanie

Zdecydowanie dobrze sie stato

Zle sie statg

Raczej
dobrze sie stato

Trudno
powiedzieé¢

Table 3.1°!

The Center for Opinion Research also in the same report asked a hypothetical
question concerning the opening up of the secret files housed at the INR for public
research, with an emphasis on private data (See Table 4.1). The results were astounding
and concluded that 55% of the general Polish public would not want to ‘under no reason
should there be opening of files concerning private matters’, and 20% stated that ‘it
would only be just if the files were of figures that perform important functions on a
national scale’. It was concluded after this poll was taken that the majority of Poles no
matter what political group they hail from, would rather keep these files locked up. The
issue of file access drastically differs from country to country, it can be concluded that the
average German citizen prefers a transparent review of an individual as opposed to the
general public in Poland who prefers these matters to be kept at some sort of formal

distance.

31 CBOS Question: Do you think that the ruling of the Constitutional Court concerning
the Lustration Act of 2007 as having unconstitutional features was a good thing?

33% - Hard to say

27% - Rather good that it happened

15% - Rather bad that it happened

21% - Extremely pleased that it happened

4% - Extremely not pleased that it happened
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CBOS
RYS.4. GDYBY DOSZLO DO PRZYJECIA USTAWY O CALKOWITYM OTWARCIU
ARCHIWOW IPN, TO CZY, PANA(T) ZDANIEM, UPUBLICZNIAJAC ZGROMADZONE
TAM MATERIALY NA TEMAT POSZCZEGOLNYCH OSOB, POWINNO SIE CZY TEZ NIE
POWINNO UJAWNIAC INFORMACJE DOTYCZACE ICH ZYCIA PRYWATNEGO - TZW.
DANE WRAZLIWE?

Informacje dotyczace zycia
prywatnego mogtyby by¢ ujawniane
wytgcznie w przypadku oséb, ktére
petnig wazne funkcje w panstwie

W ogdle nie powinno
sie ujawnia¢ informagji

dotyczacych zycia Powinno sie ujawni¢ wszystkie

prywatnego materiaty, tacznie z informacjami
dotyczacymi zycia prywatnego,
bez wzgledu na to, kogo one
dotycza
Trudno
powiedzieé¢
Table 4.1°*

One of the more positive aspects of this legislation is the new responsibility that
has been given to the Institute of National Remembrance (INR). The INR has been
authorized to allow individuals from various sectors, i.e. journalist, historians, and
academics, to pursue independent research projects with full access into the archives. The
INR has also been in charge or compiling lists of individuals of different categories that
have been displayed on it main website. To this date there are four lists indicating active
individuals on an ongoing basis: (1) Members of the state politburo and Communist Party
of the People’s Republic of Poland, (2) Functioning members of the Secret Service
Apparatus, (3) Public Officials, and (4) Individuals whom have collaborated with the
Secret Service Apparatus or the People’s Republic of Poland. As of March 23, 2010 each
list has: (1) 5,860 persons, (2) 11,647 persons, (3) 5,334 persons, and (4) 3,291 persons

32 CBOS Question: If the issue of opening up of secret files to the public ever came up for

and Act, is it just or not just to include material concerning the individuals at hand

information of their personal life for public viewing?

55% - Under no reason should there be opening of files concerning private matters

20% - It would only be just if the files were of figures that perform important functions
on a national scale

11% - The opening of files should be allowed, including private information, without any
consideration who the file is on

14% - Hard to say
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(Biuletyn Informacji Publicznej, 2010)*. The intention of publicly disclosing the lists and
is to give the general public access to the files and to formulate a sense of transparency as
a form of appeasement.

In late 2007, the year ushered in Donald Tusk, the new Prime Minister of Poland.
The Civic Platform (CP), now led by Tusk, is a party that grew from a small faction in
parliament to a majority coalition that defeated Kaczynski in the 2007 elections, and
showed its true strength when it came to winning undecided votes. The turn out rate for
voting was at a all-time high of 70% in Warsaw™". It is widely discussed that the CP
coalition was elected into office in 2007 due to the PIS’ harsh stance on creating new ties
with Moscow and Brussels (Jasiewicz, 2007). The Kaczynski government through its
years managed to make new enemies and raise old disputes that most contemporary
politicians believed to be a thing of the past’. While the main agenda for CP during their
campaign was to tarnish Kaczynski in more than one way, including his hard position on
Lustration, the CP party also realized that maintaining lustration legislation was
something that was needed and desired by the Polish people.

CBOS conducted a survey where individuals were asked throughout a four-year
period their opinions on ‘elected personnel and if they should be able to continue holding
office with a positive lustration (see Table 5.1)’, the results were astonishing considering
the political sentiment in 1999 and from 2005-2007. In 1999 when asked the main
question 53% responded with ‘should be terminated from their positions’ then in 2007 the
percentage grew to 62%. During the four years in participation of the survey, the
percentage grew by 9%, making the CP election agenda in 2007 heavy with pro-lustration
issues. On the flip side in 1999 when people were asked the same question 28%
suggested that people ‘should be able to continue with their positions’, but when asked in
2007 the number decreased to 15% suggesting the access to knowledge and classified

files spontaneously created doubt in peoples minds for lustrated individuals.

33 All the individuals that are counted into the overall number, and displayed on the
Internet database have to give permission to the Institute of National Remembrance for
them to do so.

3 «A New Government for Poland” Time, October 22, 2007.

3% “New Leader in Poland, Donald Tusk — Looks to Mend Fences” International Herald
Tribune, October 23, 2007.
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CBOS

RYS.5. CZY UWAZA PAN(I), ZE OSOBY PELNIACE WAZNE FUNKCJE W PANSTWIE,
KTORE BYLY INFORMATORAMI SB:

powinny zosta¢ usuniete ze stanowisk

15%

moga pefni¢ nadal swoje funkcje

18% 23% 21% 23%
Trudno powiedzieé¢

V 1999 VII2005  IX 2006 VI 2007

Table 5.1°°

b) Case: Bobek v. Poland 2007

In 1999 an individual by the name of Wanda Bobek submitted her lustration
affidavit to the Polish authorities in order to receive her lustration certificate. Ms. Bobek,
lawyer, submitted her lustration papers as required of her profession. On the form she
remained very clear and specified that she only had worked at the Security Office (Urzqd
Bezpieczenstwa) as an office assistant between the years of 1945 — 1953; later in 1953 she
had left the job.

On 19 April 1999 the Commissioner of Public Interest applied Ms. Bobek’s

lustration case to the Warsaw Court of Appeals, acting as the first-instance Lustration

3¢ Should elected personnel be able to hold office if a positive lustration is revealed?

1999 — Should be terminated from their positions 53%
Should be able to continue with their positions 28%
Hard to say 18%

2005 — Should be terminated from their positions 56%
Should be able to continue with their positions 21%
Hard to say 23%

2006 — Should be terminated from their positions 59%
Should be able to continue with their positions 20%
Hard to say 21%

2007 — Should be terminated from their positions 62%
Should be able to continue with their positions 15%
Hard to say 23%
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Court. The Commissioner opted to submit her form because new evidence found that Ms.
Bobek had not been forthright on her affidavit and had not admitted to collaborating with
the secret services after 1953°7. On 31 May 1999 Ms. Bobek was notified that the
lustration court had received her case and was ready to proceed with the matter*®,

During the trial, both of the parties were present and gave declarations stating
their position on the case; they also presented their evidence on the matter of Ms. Bobek’s
suspected collaborations. On 9 September 1999 both of the parties declared that no more
evidence was to be presented and the court closed the hearing. On the 13™ of September
that same year Ms. Bobek notified the courts with a request to take further action on the
matter of evidence declaration. She then submitted several documents concerning her
professional career, character, and ethics. This brought the court to re-open the case and
formally allow the submission of new evidence.

On 16 September 1999 the court formally came to a decision on the case of Ms.
Bobek and submitted their judgment. The court ruled, based on the evidence provided by
Ms. Bobek and the Commissioner, that Ms. Bobek was an intentional secret collaborator
to the communist secret services after 1953. Shortly after Ms. Bobek appealed the case, it
was later dismissed by the Warsaw Court of Appeals, which upheld its previous courts
judgment. In response, Ms. Bobek continued to defend her case and lodged a cassation
appeal to the Supreme Court, of which she chose not to attend. The Supreme Court also
dismissed Ms. Bobek’s case and upheld the two previous judgments.

In 2006 Ms. Bobek filed an application with the European Court of Human Rights
stating that Article 6 of the Convention for the Protection of Human Rights and

37 The secret service after 1956 was known as Stuzba Bezpieczenistwa.

38 Monitor Polski, 14 J anuary 2000, No. 1, Section 9. - Communication of the Court of
Appeal in Warsaw, Department of Lustrations, from 28 Dec. 1999 (Mon. Pol. z 2000 r.
Nr 1, poz. 9) (‘The Lustration Court of Appeal in Warsaw, Department of Lustrations,
informs that in its decision from Sep. 15 199, No. V AL. 6/99, confirmed that Wanda
Bobek, maiden surname Nalepa, daughter of Andrzej and Helena, born in 13 June 1929 in
Niechobrze, submitted a lustration affidavit [that was found to be] not in accordance with
truth as required by the [Lustration Act], because she concealed the fact of conscious and
secret collaborations with security organs according to the [Lustration Act].”) Original:
Sad Apelacyjny w Warszawie — V Wydzial Lustacyjny zawiadamia, iz prawomocnym
orzeczeniem z dnia 15 wrzesnia 1999 r., sygn. Akt V AL. 6/99, stwierdzono, ze Wanda
Bobek z d. Nalepa, corka Andzreja i Heleny, urodzona 13 czerwca 1929 r. w Niechobrzu,
ztozyta niezgodne z prawdq oswiadczenia lustracyjne, o ktorym mowa w art. 6 ust. 1
ustawy z dnia 11 kwietnia 1997 r. o ujawnieniu pracy lub stuzby w organach
bezpieczenstwa panstwa lub wspolpracy z nimi w latach 1944-1990 osob petniqcych
funkcje publiczne (Dz. U. z 1999 r. Nr 42, poz. 428, Nr 57, poz. 618, Nr 62, poz. 681 I Nr
63, poz. 701), przez to, zZe zataita fakt Swiadomej I tajnej wspoipracy z organami
bezpieczenstwa panstwa w rozumieniu art. 1, art. 2 I art. 4 powolanej ustawy.

38



Fundamental Freedoms was being violated by the Republic of Poland in reference to her
hearings on the lustration process delivered against her in 1999%°. She specifically stated
that the courts and the Commissioner did not provide ample access to the case files and
that the proceedings were not publicly held, as she claimed were guaranteed to her by the
Constitution of Poland*’. Ms. Bobek also alleged that the grounds of the judgments that
were delivered on her cases were never made public, which is also a provision of the

constitution*'. On 24 October 2006 the ECHR declared the application admissible.

i.)ECHR Ruling

The ECHR effortlessly ruled this case due to the precedents set in previous cases.
It was found to be in favor of Ms. Bobek on many different issues. Firstly the court ruled
that Poland had failed to comply to Article 6 of the Convention, on the grounds that Ms.
Bobek was not given a fair and reasonable trial. It was stated by the court that the
Protection of State Secrets Act of 1982** and Protection of Classified Information Act of
1999* hinder the opportunity for the guilty party into having full access to files that are
deemed as highly classified by the government.

The court also made the judgment that in the domestic courts, Ms. Bobek was
given limited accessibility into the secret archives and was only limited to using her
memory as a way to collect data. When Ms. Bobek opted to visit to the archives she was
only allowed to bring with her a pen and notebook, which was then confiscated from her
upon exit. During the trials the prosecutor (commissioner) had full access to copies and
notes from the archives, while Ms. Bobek had access to no tangible evidence. As stated
by the court, “The Court observes that the Government did not invoke any provision of

domestic law which would have given the applicant a right to remove the notebooks from

3% Application no. 68761/01.

0 Article 45 of the Polish Constitution states, “Everyone shall have a right to a fair and
public hearing in his case, without undue delay, before a competent, impartial and
independent court...”

1 Article 79 § 1 of the Polish Constitution states, “In accordance with the principles
specified by statute, everyone whose constitutional freedoms or rights have been
infringed, shall have the right to appeal to the Constitutional Court for a judgment on the
conformity with the Constitution of a statute or another normative act on the basis of
which a court or an administrative authority has issued a final decision on his freedoms or
rights or on his obligations specified in the Constitution.”

2 Ustawa o ochronie tajemnicy panstwowej i stuzbowej 1982

# Ustawa o ochronie informacji niejawnych 1999
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the secret registry (Judgment ECHR, Bobek v. Poland, 2007).” The court ruled that Ms.
Bobek should have unrestricted access to the court files, unrestricted use of any notes she
made, and if possible, copies of documents she found worthy of importance to her case™.

The court concluded that Ms. Bobek’s chances of having a fair trial in Poland
were curtailed due to the inaccessibility of retaining tangible evidence collected from the
secret archives. The court also brought forward past cases where the Lustration Act was
in question®. The issue of the court hearings being kept in secret due to the nature of the
information was also rendered as unjust, “the Court reiterates that the holding of court
hearings in public constitutes a fundamental principle enshrined in paragraph 1 of Article
6. This public character protects litigations against the administration of justice in secret
with no public scrutiny... (Judgment ECHR, Bobek v. Poland, 2007).”

The ruling made it clear to the government of Poland that its prosecutorial
procedures were unfair and unjust and that there was a violation of Article 6 § 1 of the
Convention taken in conjunction with Article 6 § 3. It had been found that the accused
was limited and not allowed to the same set of information that was freely accessible by
the commissioner, and that the court hearings were not conducted in a public space and
had not remained transparent. On this basis, the court finally ruled in favor of Wanda
Bobek with a limited judgment on the financial damages claimed by Ms. Bobek’s
attorneys. Ms. Bobek was awarded 1,400 Euros for the expenses of court hearing and

lawyer fees accrued in the ECHR case.

* see Foucher v. France 1997 § 36.
* see Matyjek v. Poland 1997
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Historical Background: Czech Republic

a) State Security (StB) 1945-1990

The State Security, or as it was widely known as the StB, was officially
recognized as an independent unit of the Communist State in the summer of 1947 when
the act calling for National Security*® was voted for in parliament and later passed with a
sweeping majority. By virtue of the new law, the StB was to provide aid and protection to
the Czechoslovak Republic against, “attacks on its sovereignty, independence and
democratic-republican system, security and defense (Blazek et at. 2005).”

In 1947 one of the leading CPC agents in the Ministry of Interior, Jindfich
Vesely, set out the future of the StB as a three-thousand-man elite comprised of the most
‘politically conscious’ members of the National Security Corps (SNB). Later in 1948
leading functionaries of the political police, Stépan Plaéek and Bedfich Pokorny, proved
to the political elite that the StB would serve the Communist Party better if it was given
autonomy; at the end of deliberation it was decided that Group I was to be created and its
main function would be security. The department (or Group) was then headed by Vesely
and largely concentrated amongst eleven individual sectors within the State Security
apparatus. Later the structure was subject to many changes in accordance to the needs of
the CPC political leadership (Benes et al, 1983).

Due to the different occurrences within the Soviet Bloc during the 1950s, the
Ministry of National Security was created in May of 1950; its main purpose being the
consolidation of all StB sections detached from the Ministry of Interior. Essentially this
strategic move gave the StB its infamous power and political influence. By the years end
the StB had settled its agents in six sectors of State Security Command all of which was
to be headed by Colonel Osvald Zavodsky. The first three sectors were primarily
responsible for the ‘counter intelligence struggle’ against foreign and domestic enemies,
and against ‘economic sabotage’, the fifth dealt with espionage and the incarceration of
individuals, vetting mail, and installing intelligence equipment, and lastly the sixth
concentrated on investigation and related procedures (Benes et al, 1983).

After the death of Joseph Stalin and Klement Gottwald, the entire State Security
apparatus faced drastic changes including monthly changes in leadership within the
department’s heads. The power struggle within the Czech Communist Party and the great

efforts taken directors of various divisions was immensely damaging to the StB’s

% Act no. 149/1947 Sb. Call on National Security.
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character as a legitimate organization. At the end of 1966 the political police headquarters
returned under the wide umbrella of the StB with Colonel Jaroslav Klima as the head
director. This initiative also incorporated the Counter-intelligence Directorate, the central
Military Counter-intelligence Directorate, the Directorate of Surveillance, together with

the Statistical and Records Department.

When the StB incorporated the mass of the Ministry of Interior, it also received
independence from the state. By the end of 1966, it was considered an autonomous

agency with a profound and important strategic mission; it was to become a body of:

“State coercion with maximum action ability, fully controllable from one sole
center. In protecting the state and social system, the StB was supposed to expose the
activity of ‘hostile’ intelligence services with the aim to mar their operations directed
against Czechoslovakia, ‘subversive’ activity pursued by the ‘remnants of internal
enemies,” as well as efforts of both the external and internal enemy for political and
ideological subversion. Besides protecting major economic facilities and selected social
situations, the StB was also in charge of investigating criminal offences directed against
the interests of the Republic, and last but not least of informing the party and state bodies
about the activity of the ‘enemy’ [...] and about the overall state security situation

(Blazek et al, 2005).”

Midway through 1968 when Prague Spring was at its infancy stage, Deputy
Minister of the Interior colonel Viliam Salgovi¢ took over as the Intelligence Directorate,
the central StB Directorate, the Operative Equipment Directorate, and the StB Directorate
of Investigation. The political alterations that occurred within the Czechoslovak
government had a significant impact on the StB itself. The Prague Spring reformers
demanded that the government discontinue the practice of using the StB as an agent in

]

“tackling home political issues and contradictions in the socialist society,” and making
sure that each citizens political, or lifestyle, viewpoints were not going to become of
importance to the StB apparatus. During the era of Prague Spring many reforms led to
purges of the StB, including the discontinuation of many programs within the agency, i.e.
the CPC Action Program.

On August 21, 1968 when the Soviet Army led an occupation of Czechoslovakia,
the reshuffling of the StB was suspended. The Soviets reinstated the pre-existing

functions of the StB and by this time was dictated by Moscow to place pressure on the
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Czechoslovak youth culture, as well as all religious groups, and anything perceived to be
‘hostile’ to the communist party. The invasion was justified by then First Secretary
Leonid Brezhnev of the Communist Party of the Soviet Union, as an intricate maneuver
to safe guard the foundations of socialism in all parts of the union. The Brezhnev
Doctrine, as it later came to be known, illustrated what it meant to reach across borders in
the name of political ideology.

The first section to be removed from the StB foundation was the Directorate of
Investigation; this was done at the time the Velvet Revolution was at its highest peak. At
this time, the StB fell under the newly formed government of Vaclav Havel, which
subsequently obliged its re-organization. The initial plan was to transform the StB into
the Intelligence Service of the Federal Ministry of the Interior, comprised of the Counter-
intelligence Directorate and the Directorates of Protection of the Constitution and the
National Economy. However the situation ended quite the opposite for the StB under
massive pressure from the public and the newly appointed non-communist Richard
Sacher as the Minister of the Interior'’. The activities of the headquarters and smaller
offices were closed and all further plans were cancelled, while at the same time, on the
orders of Sacher, the Administration of Investigations Department was disbanded, which
consequentially dissolved all operating security units (Moran, 1994).

During the power shifts between the new and old governments, Sacher attempted
to approach the task of reorganization in a tolerant and non-vengeful manner. While
doing so, he stated that, “a democratic attitude towards [members of the security forces],
based on trust, is the road we can best follow” and additionally added that, “FBIS (State
Service) employees must not be members of any political party, nor are they allowed to
take part in political activities (Obrman, 1990)”. This was Sacher’s main philosophy
when it came to dealing with the security agencies; he downsized the personnel from
18,000 to a mere 6,000 administrative employees. Many of these newly re-hired agents
were former employees of the old service — only 8,500 of the 18,000 State Security
members (47%) were not initially re-employed (/bid, 1990).

The newly elected cabinet established new intelligence sectors, while at the same
time ordered the vetting of former secret police members. In the end, the StB became the
Security Information Service (SIS), which operates to this day under the oversight of a

parliamentary committee.

" Sacher was part of the Czechoslovak’s Peoples Party (Ceskoslovenskd Strana Lidova,
CSL) and practicing Catholic.
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Czech Republic’s Lustration Act

Every lustration law takes into consideration two positions in order to fully
incorporate the intent of the objectives set out by policy makers. There are
rearward-looking positions and forward-looking positions; the first concerns
matters that are taken into consideration prior to the power change and the latter
defines democratic posts in the newly formed government (David, 2003).

When concerning the Czech Republic’s Lustration Act of 1991 one must
understand the harsh standards which the act set out to uphold. The Czech
Lustration Acts are widely acknowledged to be ‘thorough and comprehensive®®’,
‘one of the strongest’”” and even ‘the most sweeping™”” among the acts of its kind in
Central and Easter Europe. The act was upheld in the Czechoslovak parliament
with 300 federal deputies; 148 voted for the act, 31 voted against, and 22
abstained”'. The Czech lustration consists of two separate laws, the so-called ‘Large

52,

Lustration Act’® and ‘Small Lustration Act>>’. The Lustration Act banned former

communist officials and collaborators of the secret police from:

% Skapska, 2003.

* Robertson, 2006.

>0 Schwartz, 1994.

> The bill was approved by the deputies of the Civic Democratic Party (ODS), the
Christian Democratic Movement (KDH), the Christian Democratic Union (KDU-CSL)
the Public Against Violence (VPN), the Civic Democratic Alliance (ODA), the
Movement for Self-government Democracy I (HSD I), the Christian Democratic Party
and the Liberal Democratic Party (KDS and LDS), the Hungarian Christian Democratic
Movement (MKDH), some deputies of the Slovak National Party (SNS), the Association
of Social Democrats (ADS), and the club of independent deputies. The clubs of the Civil
Movement (OH), HSD II, the Movement for Democratic Slovakia (HZDS), the Social
Democratic Party (CSSD), some deputies of the SNS, two members of the KDU-CSL,
and the CP did not vote for the bill (abstained, voted against, did not vote, or refused to
present during voting) (Federal Assembly of CSFR 1991).

> Act No. 451/1991 Coll., on standards required for holding specific positions in state
administration of the Czech and Slovak Federal Republic, Czech Republic and Slovak
Republic. [Zdkon ¢. 451/1991 sb., kterym se stanovi nekteré dalsi predpoklady pro vykon
néekterych funkci ve statnich organech a organizacich Ceské a Slovenské Federativini
Republiky, Ceské republiky a Slovenské republiky] of 4 October 1991.

>3 Act No. 279/1992, on certain other prerequisites for the exercise of certain offices filled
by designation or appointment of members of the Police of the Czech Republic and
members of the Corrections Corps of the Czech Republic. [Zakon ¢. 279/1992 Sb. o
nekterych dalsich predpokladech pro vykon nékterych funkci obazovanych ustanovenim
nebo jmenovianim prislusniki Policie Ceské republiky a prislusnikii Vézeriské sluzby
Ceské republiky] of 28 April 1992.
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“...Holding positions in the state administration at both the federal and the
republican levels; the Czechoslovak Army (the rank of the colonel and higher); the
federal Security and Information Service; the federal intelligence agency; the
federal police; the Office of the President; the Office of the Federal Assembly; the
Office of the Czech National Council; the Office of the Slovak National Council;
the offices of the federal, Czech and Slovak governments; the offices of the federal
and republican Constitutional Courts; the offices of the federal republican Supreme
Courts; and the Presidium of the Czechoslovak Academy of Sciences; ... top
positions in Czechoslovak, Czech and Slovak Radio and Television; ... the
Czechoslovak Press Agency; ... top management positions in enterprises and banks
owned by the state; to top academic positions at colleges and universities, and to

judges and prosecutors (Ellis, 1996).

Shortly after the act was passed in the Czech Republic, the newly elected
president of the new republic made several comments on the issue of de-
communization in the new state, and how he felt about his country making the
transition from a one-party monopoly to a fully democratic institution. The main
issue on his mind, and at that time many other politicians, is how they were to
successfully deal with past agents of communism in the new Czech Republic. In

October 1991 Havel stated:

“Those involved in one way or another with the totalitarian system were given
a magnanimous opportunity. They could leave their posts quietly and
inconspicuously. Nothing would have happened to them. They could have
reflected on the roles they had played. They have not made use of this
opportunity. They have just perked up. They have settled down in various new
posts and positions and have even started to laugh at us... This has aroused
general dissatisfaction, nervousness, when people see the selfsame people who
were humiliating and persecuting them in various ways for years still sitting in
various offices, occupying leading posts in farm cooperatives, district
authorities, and local and municipal administration, ministries, and the like,
and they are working using the selfsame methods to which they had become
accustomed. They behave toward people in the same arrogant way as they did

before (Weigel, 1992).”
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On July 9, 1993, the Czech Parliament passed a Law on the Illegitimacy of and
Resistance to the Communist Regime. The law declared the former Communist
Party ‘illegitimate’ and ‘criminal,” and attempted to honor those persons who “on
the basis of democratic, moral or religious convictions” fought against the
Communist Party. The Czech Constitutional Court ruled this law to be
constitutionally sound on December 1993°* and to this day has been a strong
foundation for pro-lustration crusaders in the former soviet bloc (Ellis, 1996).

The system requires every individual who seeks, holds, or stand for
employment within the government apparatus, to be fully vetted. Vetting in this
context is a procedure that each person is required to undertake by filling out an
affidavit’® and submitting the necessary proof that he/she has not been active within
certain groups that are aforementioned in the act. The submission of the affidavit
will produce a certificate from the Ministry of Interior stating that he/she did not
belong to other groups specified in the act’®. If an individual is found to have
belonged to any group specified in the act, the organization is required to end
his/her employment contract or transfer him/her to a position that is not specified
by the act, the person can also be barred for a period of five years from employment
that is specified in the act’’. Of those that have applied, only 5% of the requests
have returned ‘positive’ for collaboration (Mayer-Reickh, 2007). Furthermore the
publication of the certificate is only permissible with the citizen’s consent™. The
act is very specific in its application of who is to be vetted; anyone who is elected,
appointed, or assigned has to allow for a vetting. When the act was drawn-up, there
were many opinions expressed as to how many levels of the government have to be
affected by the act. In the early stages of the transitional period in the Czech
Republic, the issue of vetting was highly scrutinized by outside observers. It was
well known to many that 90% of the original files needed for vetting were

destroyed by StB agents and furthermore, certain individuals of these inner-circles

>* Czech Republic: Constitutional Court Decision on the Act on the Illegality of the
Communist Regime (Dec. 21 1993), reprinted in 2 Transitional Justice, supra note 5, at
620.

>% See Appendix II for Czech Affidavit Sample.

% Czech Lustration Act 1991, § § 4 [1] and 4 [3].

" Czech Lustration Act of 1991, § 18 (2); cf. § § 15, 16.

8 Czech Lustration Act of 1991, § 19.
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were producing false certificates in order to continue with their political careers
(Letki, 2002). There were many who proposed that the term position be replaced
with employed so as to broaden the power of the act within the scope of the
government. In the end it was left with position and later in 1992 there was an
amendment added to the original act, which added members of the police, and
members of the prison guard of the Czech Republic to be vetted before employment
may commence’ .

The act includes senior positions within the offices of the constitutional organs;
offices that support the presidency, the Chamber, the government, the
Constitutional Court, and the Supreme Court. The public media and the
management of enterprises, where the majority-shareholder is the state, have also
been included. The act in its later years has been in the forefront of many
controversies in that it disclosed information that many famous individuals within
the Czech Republic were possible agents or collaborators (Kosat, 2008). In 2007 the
former Prime Minister of the Czech Republic®, a high-level manager in Czech
Television®', and a famous singer® were accused of collaborating with the former
State Security. Every individual older than 18 years of age is entitled to apply to the
Ministry of Interior for the issue of a lustration certificate®. The certificate and
affidavit are not required for citizens born after 1 December 1971%,

The issue of disclosing the STB files has been a contentious topic ever since
former President Vaclav Havel signed the first Lustration Act of 1991. In the
beginning it was assumed that the files would be under the direction of the various
ministries that conducted vetting, preferably the Ministry of Interior. Later it
became quite known that files had been disappearing and large gaps had been
appearing within the stacks of affidavits (Letki, 2002). In 2002 legislation was
drawn-up to give members of the public limited access to the files, it also included

the Ministry of Defense who created a “Document Disclosure Authority” which

> Czech Lustration Act of 1992 no. 279/1991 Sb.

60 Kmenta J., Vaca J., ‘ToSovsky spolupracoval s StB’ [Toovsky collaborated with State
Security Police], MF Dnes, 12 February, 2007, p.4.

61 Kubita J., ‘Rada CT podrzela Janecka I byvalého milicionaie’ [the Council of Czech
TV supported Janecek as well as a former member of the militia], Hospodarské Noviny,
22 February 2007, p.1 and 3.

62 Malecky R., ‘Nohavica a StB: nova fakta’ [Nohavica and State Security Police: new
facts], Lidové Noviny, 10 February 2007, p.7.

63 Czech Lustration Act of 1992, § 8 [1].

64 Czech Lustration Act of 2000 no. 422/2000 Sb. § 1.
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allowed the public to apply and view the files that were bearing their names
(Nielsen, 2008).

In February of 2008 the newly formed government of Mirek Topolanek along
with the Institute of Totalitarian Regimes have all formally compiled all existing secret
police files, except those in the interest of state security. The files have been
electronically fed into an online database to allow for public research and for
transparency to exist within the vetting process. This database has been hailed as a
large step into closing the gap between the Lustration Act and the general public and
giving a sense of clarity for outside observers. The project has also helped in
preventing falsification of certificates and more importantly allowing for historians and
media personnel to present a more objective case for Czech Lustration (Nielsen, 2008).

Upon the dissolution of Czechoslovakia in 1993, Slovakia has discontinued its

lustrations procedures.

a) Case: Linkov v. Czech Republic, 2007

Linkov v. Czech Republic, deliberated in 2007 at the European Court of Human
Rights, was a fundamentally groundbreaking case®. The outcome of the case was
important for numerous issues including civil liberties, personal liberties, and more
importantly safeguarding democratic instruments. On July 21, 2000 Mr. Linkov
submitted his application to the Ministry of Interior in the Czech Republic in order to
register his new political party. In the application he was required to state his party’s aims
and purposes, and more importantly his objective. The chosen name of his party was
Liberalni Strana (Liberal Party, ‘PL’). The request was also accompanied by a letter of
intent stating the party’s organization and overall framework. The political ideology of
the party fell on the far left of the political spectrum and it closely resembled
contemporary socialist ideals, some of which were drawn from the ideologies of
previously established communist parties.

On August 9, 2001, the Interior Ministry rejected Mr. Linkov’s request for
registration on the grounds that its statutes were contrary to Article 4 of the Law No.
424/1991° on political parties; it also was in conjunction with Article 5 of the

Constitution®” and Article 20 § 3 of the Charter of Fundamental Rights and Freedoms®®.

5 ECHR Application No. 10504/03

6 Act. No. 424/1991 On Political Parties Article 8 § 1, State the following political
parties and movements may not be established and operate:

a) Political parties and movements breaching the constitution and acts of law or seeking
to remove the democratic foundations of the state,
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The ministry found many aspects of Mr. Linkov’s aims to be in conflict with the laws set
in the Czech Republic post-1989. The PL group prepared a petition to have the case heard
in the Supreme Court (Nejvyssi Soud) which on Aril 2, 2002 concluded the contested
decision. The group once again reorganized and filed a counter-petition to the
Constitutional Court (Ustavni Soud) of the Czech Republic, to clarify the specific articles
in the constitution and to prove that their rights as an organized party were being
infringed upon.

The Constitutional Court declared the application was ill founded, on the grounds
that the decisions petitioned against had not infringed the constitutional rights of Mr.
Linkov and nor his party. The Court noted that in particular the argument regarding the
compliance of the order at issue in Article 7 of the Convention was first raised in the
constitutional appeal; therefore, it considered itself not competent to rule on this question

that had not been reviewed by the lower courts.

The European Court of Human Rights (ECHR) ruled in the favor of Mr. Linkov
on many different points. The ECHR found that the Czech Republic had been in violation
of Article 11 of the Convention, and all the other violations that Mr. Linkov had accused
his government were not examined by the ECHR because they felt the violation of Article
11 of the Convention was moral satisfaction for the damage suffered by the applicant.

The court felt that the denied status of his party in the Czech Republic was an
infringement on Mr. Linkov’s civil rights, and the reasons used by the government were
seen as ‘ill equipped and grossly exaggerated’. The Czech government felt that Mr.
Linkov’s views were not in agreement with the current political system in the Czech

Republic, and therefore felt it was their prime duty to stop and interfere with the chances

b) Political parties and movements having no democratic articles or no democratically
elected bodies,

c) Political parties and movements whose objectives is to sieve and retain power in a way
preventing other parties and movements from competing for power through constitutional
means or to restrain equality of civil rights,

d) Political parties or movements whose programmes or activities endanger morality,
public order or civil rights and freedoms.

67 Article 5 of the Czech Constitution: The political system is based on the free and
voluntary foundation and free competition of political parties respecting fundamental
democratic principles and rejecting force as a means for asserting their interests.

6% Article 20 § 3 of the Charter of Fundamental Rights and Freedoms: The Exercise of
these rights may be limited only in cases specified by law, if measures are involved, which
are essential in a democratic society for the security of the State, protection of public
security and public order, prevention of crime, or for protection of the rights and
freedoms of others.
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of the PL party to get legal recognition. The government referred to this matter as a
‘pressing social need’ as the reason for its denial. It was stated in the court documents that

no one could truly infer when there really is a ‘pressing social need’.

This case is important due to the fact that it shows clearly how certain political
representatives within the Czech Republic’s institutions might be symptomatically
paranoid and would potentially do anything possible to oust and halt anything or anyone
that remotely resembles the old communist regime. What remains interesting about this
case is the degree of irony in regards to the final ruling. The Czech Republic in the post-
1989 decade moved from a one party monopoly of the communist regime to a fully
democratic state. When it became a democratic state, shortly after the Velvet Revolution,
the government passed a bill that made the past communist regime an illegal institution®,
therefore the newly elected government was already safeguarding themselves from a
communist revival virtually forever unless, that is, the law is formally revoked. But the
main issue in this case was not the political agenda that both sides wanted to press, but
the fact that one supervisor (Czech government) was not letting an agent (Linkov) from
operating freely in a free democratic Czech Republic. Fortunately the ECHR found this
simple fact as a gross infringement on Mr. Linkov’s rights and has sought to show the
government of Czech Republic that in order to have a democratic system where parties
can come and operate and perform a profound role, one needs to open parliament to its

citizens, and in the end allow for free and fair democratic elections.

% Actno. 198/1993 on the Illegality of the communist regime and the resistance to this
regime.
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The Aims of Lustrations

The aims of lustration policies have become very ambiguous through out the years
of its implementation. There have been many opinions discussed as to who gains and who
looses politically, financially or even morally. Some experts see the objective of such
legislation as, “an ugly power struggle (Los$, 1995)” or more simply put, vengeful. The
latter theory more widely accepted; international observers have seen it as the only
rational explanation as to why a transitioning society would implement such laws and
have it headed by the past’s political “underdogs”. The two different acts vary on many
levels; one of the most important features that differentiate the Polish and the Czech acts is
their relationship with the process of de-communization. The Czech Lustration Act is a
government initiative that pans across all former personnel involved with the Communist
regime, ranging from the Secret Service to the high-level officials of the communist party,
all as potential human rights violators. Where as in the Polish Lustration Act, the affidavit
processes only concerns individuals who were collaborators with the Secret Service
regimes, who have been deemed by the current Polish government as human rights
violators. This is the reason why [lustration is distinguished from de-communization in
Poland, while the term /lustration also includes partial de-communization in the Czech
Republic.

Even with the current opinion that these laws are only revenge driven, we must
still consider the ideological foundation that the act was built upon. Analyzing the
lustration debate in the Polish Senate, Maria Lo$ (1995, 143-154) identified three
affirmative lustration debates that reflected the three most significant pro-lustration
themes: historical truth, state security, and minimal justice. These three themes can help us

determine the main agenda of the political groups fighting for lustration laws.

TABLE 2.1

Lustration Themes Raised in Polish Senate Debates

Themes: % of 100 pro-lustration arguments that
included the motives

Personnel discontinuity and minimal justice 16

National security and public safety 52

Truth revelation 20

(Lo$ 1995, 144, 146, and 148)
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a) Theme: National Security and Public Safety

National security and public safety was the main theme used to provide evidence
towards a pro-lustration stance. It was the most used theme in the public forum including
in the leading senator’s speeches; in the end it turned out to be one of the most convincing
arguments for those in favor. This argument does not centre itself on the idea that if one is
to bring lustration into law, there will be ethical/moral violations, but what it does preach
is the idea that there are dangers in not implementing the system. In 1993 there was a
survey conducted within the Sejm and it revealed that 47% of all respondents agree with
the view that “former agents who now hold high state posts could hurt the state interest
(Los 1995, 148)”. This has been a very popular theme within other circles as well; many
academic circles in Poland shared this feeling and saw it as a chief reason, or even perhaps
the only legitimate reason to pursue lustration. This type of defense accounted for 52% of

all concrete pro-lustration arguments in the Polish Senate.

This type of a law is needed precisely in order to...provide protection for
the authority of or state, its security and stability. It should nor be a de facto

continuation of the political struggle, nor a settling of accounts.”’ (Lo$ 1995, 147)

Key positions in the state apparatus should be open to persons who are

totally loyal to the state (Bohdanowicz 1992, 20)).

Without disclosure of the files, it will be impossible to pursue
decommunization in Poland, and it is indispensable for Poland’s full sovereignty

and independence (Chojnacki 1992, 27).

It is not a punitive law. It is a bill which we want to pass on the basis of

the state’s right to protect its interests, that’s all (Grzeskowiak 1992, 38)

State security and society’s need to trust those holding offices in the
highest organs require that the candidates meet some initial conditions, among
which a complete loyalty towards the motherland is the most important (Malinski

1992, 33)

" Senate, 1992, II: 18, at 52.
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For many of the commentators this theme is related to something more than just
the presumed weakness of character of the former collaborators. If we look at the past
history of Poland’s security department, it was entirely dependent and subservient to
Soviet command; the fears expressed by senators go as far to insinuate a continued link

between foreign states.

Given that...beyond any doubt, the materials of the Interior Ministry used
to be forwarded to the KGB; that, with the dismantling of the Ministry, a sizable
number of documents have disappeared and rest in unknown hands — one can
expect all kinds of pressure. Pressures that constitute blackmail (Romaszewski

1992, 55)

In each section of each department [of the Interior Ministry], there were at

least three go-betweens for Soviet intelligence. (Woyciechowski 1992, 6)

There was a KGB residency in the Interior Ministry...[Its agents] had full
freedom of movement within the building ... they had broad access to operational
files.... The Joint System of Data on the Enemy (PSED)...was put in  place in

1978... The signatories were obliged to transmit data to headquarters in Moscow

every two weeks. (Wojciechowski 1992, 6)

The third prime minister of Poland Jan Olszewski used “state security” as a theme
in his lustration justification. In a book interview in 1992 between Radostaw Januszewski

and himself, Olszewski commented on lustration in the following way:

I have always treated the question of lustration as very important; as an
issue of both social psychology and state security. Perhaps I was more aware than
anyone else about the kind of threat posed, the groups involved, and the

possible extent of involvement of the new power elites.

(Januszewski et al 1992, 6)

The emphasis on security motives in the Polish Senate has in part to do with the
geo-political location of Poland and how its position has played in history. Poland is
nestled between Germany and Russia, and despite its changing borders, has always been

between both territories. At one point in its history, there was territorial control in the
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Polish lands by both empires. Bearing this in mind, state security might be a minimal
aspect of lustration to the everyday person however for politicians it means more than just

political survival.

In the Czech Republic, the threat to democracy is reduced removing members of
the former totalitarian machinery, or by preventing their return to the executive post;
whereas in Poland suspected individuals can be found on public record and are solely left
to the public’s scrutiny. The Polish lustration act is considerably more lenient than its
Czech counterpart in regards to the employment of former agents in the new security
organs. It was estimated that 8% of the Polish police and two-thirds of the employees of
the Office for the Protection of the State (UOP) were former SB operatives in the late
1990s (Meierhenrich, 2006).

There is also considerable concern in regards to new democracies and law
enforcement. In 2001 the Czech Minister of the Interior, Stanislav Gross, announced that
negative lustration certificates were illegally issued to many former members of the army
intelligence (CTK, 2001). This resulted in 150,000 issued lustration certificates to be re-
evaluated; it was found that 117 were illegally issued as a result of “incorrect analysis” of
documents (CTK 2001a).

It has also been widely reported that the Czech lustration law has been unable to
halt suspected arms trading. During the 1990s the Czech Republic faced high
unemployment and an economic slowdown, which forced the government to implement a
more lenient licensing policy. The Ministry of Foreign Affairs, then headed by Jan Kavan,
approved arms exports to Sri Lanka and Iran. It has been reported by many outside
investigators that private Czech companies had done arms deals with Iran, North Korea,
Libya, and Algeria (Jordan 2002; Stroehlein 1998; Kmenta 2000).

The lustration laws, even if properly enforced, can only solve some of the security
problems. The risks that have emerged in the past, in respect to security, require additional
legislation to regulate private security companies, export and proliferation of materials,

and finally access to classified materials (David, 2003).
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b) Theme: Truth Revelation

Truth Revelation is the unconscious process of rewriting history, its aim is to bring
out the truth that was once suppressed, and the desire to find a general blame or even
scapegoat for the past regimes actions. This is the nature of truth revelation where in the
senate only 20% of arguments accounted for lustration. This theme is considered to be the
more defensive of arguments, as it is more reactionary rather than progressive. This theme
suggests security for the survival of democracy and national sovereignty. Responding to
appeals for truth and forgiveness, a law professor from the Charles University in Prague
once stated: “before we forgive, we should know what evil we are forgiving, and who
caused it (Los, 1995, 143)”. He also warns the listener against, “careless and
indiscriminate lustration,” and stresses “lustration can be only a small part of the cleansing
process (Ibid, 143).” Many Polish senators have also shared this viewpoint during senate
debates where 20% treated it as an attempt to establish historical truth and clarify issues of

moral and political responsibility.

I would ask...that in this transition from the People’s Poland to the Third
Republic, we do not create a grey sphere where the axiology is blurred, where

we cannot distinguish what was right from what was wrong (Kuratowska 1992,

30)

If we said that in the name of faked brotherhood, we relinquish any effort
to asses [the totalitarian system], we would settle for falsehood and abandon a
pretence of justice. [The Senate Lustration bill] introduces such an assessment

in a historical perspective.”" (Eos 1995, 144)

There are large numbers of people in Poland who will do anything to
ensure that truth remains hidden... [The bill] aims to reveal the truth and expose

reality. (Bohdanowicz 1992, 20)

A common message addressed in the senate speeches is that lustration brings a
clarification of values, an objective evaluation of the past, and a clear future warning.
Without this law, senators have emphasized, that the people of Poland are going to live out

a lie that was been created by the past regime and furthermore perpetuated by the present

" Senate, 1992, II: 18, at 30a
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authorities. Without the system of lustration one cannot come to closure and the past is
then perceived as the norm.

It is claimed by those in favor of this theme that a lack of lustration and
decommunization reinforces the silence about communism and the moral responsibility of
the citizens of the new republic to shine a light on truth of the past for the rest of world.
But one must consider that there are also some who question the opening of the secret files

and the re-construction of the past while considering this particular theme:

1 refuse to see them as credible; they are written by my enemies with ill
will and with the goal of destroying people and ideas that have been dear to me. 1
cannot agree that we are reconstructing the historical truth based on these

files.”? (Eos 1995, 144)

In regards to truth revelation the amount of individuals in Poland who have
received negative lustrations was 85 out of 6,689 affidavits, all of which were filed with
the Spokesperson of Public Interest. These 85 individuals had their cases taken to the
lustration court and by 2001 the court ruled that only 18 people had submitted untruthful
affidavits. Among the persons that lost their cases, there were 4 members of Parliament, 2
were high-level state officials and 12 were lawyers. Among the 6,689 persons that
submitted their affidavits, 315 people revealed their past as collaborators with the security
forces (Wyciqg z informacji o dziatalnosci Rzecznika, 2002).

In both of the systems we see a chance for an individual to clear their names in the
courts. However, the greatest difference between the two systems, are the publics’ right to
the truth and the historical background information pertaining to each case. In Poland the
cases are published in the Polish Monitor (Polski Monitor) but what is not included is the
nature of the ‘crime’. The gazette does not state whom the individual has worked with,
whom they might have hurt, or even why they were considered a collaborator. The person
being lustrated in Poland is also asked to give up information that might be crucial to other
cases and for the sake of an objective history. Consequently, Poles are deprived of an
opportunity to utilize the potential of the lustration bylaws in order to develop a more
accurate history (David, 2003).

Furthermore, in contrast to Poland, the Czech Lustration Act allows for complete
secrecy when it concerns lustrated individuals. The entire lustration process is kept secret;

the lustration certificate is delivered to the person concerned and cannot be published

2 Senate, 1992, II: 18, at 55a
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without the persons consent. In the end, if there is a positive lustration the individual has
to resign from their position without any public knowledge of their collaboration.

The reason for the drastic difference in the two systems is the Czech government’s
firm stance in protecting the guilty, at the expense of truth. It has been brought up many
times in the Czech parliament to wave this existing notion. One famous example brought
up in discussions was by Deputy Benda, who so eloquently stated that if he named a
person who oppressed him and his family for ten years, he himself, instead of the secret
agent, would go to jail for three years. If, however, Benda’s information were to come up
as untrue, he would then be charged by a different act and go to jail for up to one year’".
This illustrates the potential injustices of the Czech Lustration Act and how absolute truth
cannot be guaranteed due to the privacy clauses in the act itself.

Access to the secret archives also remains limited in both countries. Although in
the Czech Republic, the Act on the Access to Files Created by Activity of the Former
State Security’* allows all individuals access to his or her files. According to a poll
conducted by TNS Factum in 2001, 52% Czechs supported an idea to develop a bill that
would allow for unlimited access into secret files (CTK 2001b). Approximately 55% of
Poles believe they have the right to access their files, and 22% stated access should be
provided only for those publicly accused, according to the CBOS poll conducted in
January 1999.

Polish Lustration Act requires the past of the politician in question to be made
public; however, the Czech Lustration Act does not require for the past information of its
political candidates to be made public. Nevertheless, based on § 21 (2) of the act, political
parties may require lustration of their candidates. There are some parties who use this
provision in order to uphold a moral stance with the public, but the majority does not.
Thus, the act does not insure the public that all political candidates are ‘clean’. It has been
rumored in the Czech Republic that several members of the Czech Parliament who were
alleged to be secret police employees or collaborators. Deputy V. Filip and Deputy V.
Exner were two political personalities to make the headlines when the Pod Bal group in

2000 held an exhibit by the name of Malik urvi: Galerie etablovane nomenklatury”.

¥ Benda, V. Speech to Federal Assembly. In Federal Assembly of CSFR 1991
[s017061/119.htm] & [s017076/119.htm]

™ Actno. 140/1996 Sb. (Zdakon o zpiistupnéni svazkii vzniklych cinnosti byvalé Statni
bezpecnosti)

7 Literally translated as ‘Little as Holes: The Gallery of the Established Nomenklatura.
The title of the exhibition allows another interpretation: Mali kurvi (Little Assholes).
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¢) Theme: Personnel Discontinuity and Minimal Justice

Lustration is rarely seen as the panacea for a government that is transitioning from
a portentous past and into a contemporary democratic state. It can rarely achieve full-scale
‘historical’ justice. Critics claim it does little for the victims and it does nothing to address
the crimes, the abuses, and all the destruction that was brought upon by the old regime.
The one outcome that this piece of legislation ensures is that it bars politicians who have
been accused of committing crimes in the past regime from entering high political
positions in the newly formed republic. A Polish Senate Resolution from the 17" of June

1992 makes this clear:

The Senate of the Polish Republic asserts that the need to remove the
former functionaries and collaborators of the UB’® and the SB” from important
state posts and create the legal basis for barring them from such positions in the
future — is a minimum postulate of justice and a condition for the secure

development of democracy in Poland. ’® (Eos 1995, appendix)

In the Senate, out of the 100 specific speeches that were pro-lustration, 16 directly

invoked a notion of justice:

We are fulfilling a rudimentary, minimum requirement for historical

Jjustice”’(Eos 1995, 146).

The nation has a right to demand that persons responsible for outrages

against it will not perform public functions™ (Los 1995, 146).

This is an act of social justice. They deemed it justified denuding the
nation of all rights, and now, in the interest of the nation, we must limit the rights

of some of them (Malinski 1992, 35).

7 UB - Ministerstwo Bezpieczernstwa Publicznego, Ministry of Public Security of Poland,
was a Polish secret police, intelligence, and counter-espionage service

7' SB - Shuzba Bezpieczenstwa (Security Service of the Ministry of Internal Affairs) —
was the internal intelligence agency and secret police established in the People’s Republic
of Poland in 1956 (Piecuch, 1998).

78 Senate, 1992, 1I: 5, appendix.

" Senate, 1992, II: 18, at 31

" Senate, 1992, 11: 18, at 49a
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There are also many other opinions that adhere to the justice theme; some of the
supporters of this theme are romantically inclined to preach about the past as a reflection
of the future. There is little practicality in this type of observation however it still has an
effect on the proactive nature of the justice-based mentality. Paris-based monthly, Kultura,

conveys the message and spirit of the justice discourse:

The total lack of account taking after the collapse of communism seems to
suggest a deliberate trampling on the need for justice and the rule of law.
There are former party fools and renowned journalists who consider this to be
proof of the ‘nation’s wisdom’. There are also pragmatists who argue that
everything will ‘parch’ with time, as a new generation is growing up unaware
of the suffering of its grandparents. Both the former an the latter will one day
discover (if they live long enough) that they were mistaken, intentionally or

otherwise (Herling-Grudzinski 1993, 17-18)

Even if the justice theme does not call for punishment, and lustration measures are
not in any way penal, the foundation of the act lies in retribution. The government that
was formed after the fall of the old regime must not let persons that were found guilty of
wrong doings benefit from the newly emerged society. These individuals need to be
brought to justice, even if it is only to name names, publish events, and to bar for a period
of time. It has been inferred that survival is key in politics, and some chose to join the
regime of the past, and some showed restraint. The ones that chose restraint were also
surviving, but survival of the fittest has many definitions, and when politics of the matter

change, the game begins all over again.
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The Ethics of Lustration Policy

There are two moral concerns associated with the post-communist revolution.
The first being the inequality faced by the general public during the process of market
restoration, and the second the ability to come to terms with the past. Both issues have
been discussed in conjunction by scholar Gil Eyal who asserted that the restoration of
the capitalist system in Czechoslovakia ‘was accompanied by perverse rituals of
sacrifice, purification and confession (Eyal, 2000)’. The transition in most other post-
communist countries differed very little than the Czechoslovak version; some states
just transitioned much later and with less ease. Many observers from various fields
find it important to analyze and criticize the transitional processes, whether it be from
communist to capitalist, anarchist to democratic, the political genus is not really the
most critical point; what remains is the choices made by politicians during this period.
When considering transitional justice, lustration tends to be the populist solution to
pacify the near hysterical masses, however strong the opposition remains. Gil Eyal

commented on lustration in the following way:

Lustration referred at one and the same time to the purification of society by
the sacrifice of its Communist ‘scapegoat’, and to the purification of the
individual by penance and confession, which, when correctly rendered, could
actually make them fit to fulfill public functions again. Thus confession, as in
the inquisition, was not meant to establish guilt, but to save one’s soul, to
purify one. It had to be public, so as to dramatize the message of collective
guilt. It was meant to produce effects on the other guilty individuals, the
majority of ordinary people, who will be able to identify themselves with the
negative hero of the confession drama, confess, at least to themselves, and

receive absolution (Ibid, 2000, p.56).

This paper’s main intention is to impart the reader with a clear difference
between the processes and aims of lustration in Poland and the Czech Republic. More
importantly, I aim to deduce whether one method is in fact “better” than the other, or
more simply put, which is more just. The Czech lustration dilemma is presented by

Eyal as a ‘collective guilt,” which everyone, for the sake of change, must account for.
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The law is seen by its’ enforcers as a panacea for the ugly past of the communist
regime; however, it is viewed by outsiders as a continuation of the old method of
ousting simply practiced by new agents. As academic observers we must choose to
look at the events of the past twenty years and come to a reasonable and objective
conclusion, essentially one that rejects all emotion and political persuasion.

When comparing the two systems in Central Europe one can distinguish the
vast differences in the execution of the process by both governments. In the Czech
Republic we see a system that is based on eradicating all individuals that were active
participants in the past regime. Its main purpose initially was to create a lustration act
that would ensure the new republic that the communist regime would never return, and
no other coup would be able to manifest itself, whereas the Polish system aims to
publicly disclose truthful information by former participants. The Polish act really
only specifies individuals who were active participants in the secret services, or in
cooperation with the secret services in the Peoples Republic of Poland alone. The act
gives these individuals a chance to confess any wrongdoings in the new system. If
these individuals do confess to being active within the secret services they are able to
continue with their careers and face no barring of employment if issued; however on
the opposite end of the spectrum, if the individual is caught lying they are then barred
from state employment for a minimum of 10 years.

The issues surrounding lustration and the philosophical implications that
uphold the foundations of such systems must also be addressed. One can infer that the
ethics of lustration are excessively subjective. Each of the countries presented in this
paper have a very unique history of transition from the early nineteenth century semi-
parliamentary system, to a fully developed Bolshevik Communist system. Poland
which entered this new era from the resolutions drawn at the Yalta Conference
(Topolski et al, 2001); and the Czech Republic, formerly Czechoslovakia, having a
coup d'état by the Soviet backed Communist Party of Czechoslovakia (Saxonberg,
2001) began four decades of a one party reign and a cold war between the East and
West.

When taking in consideration the channels that the Soviets used to infiltrate the
Eastern European countries, and establishing satellite governments in the name of each
Soviet leader, one must to distinguish Poland and the Czech Republic on many levels

to fully understand the political aims of their respective lustration acts.
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In 1948 the Czech Republic saw a coup d'état that was hailed as the Victorious
February. Since 1948 the Communist Party of Czechoslovakia reigned as the supreme
party and declared any other party as an opposition to socialist progress; i.e. enemy of
the state. Which leads scholars to discuss the definition of what is technically a
political party and what technically is not. It has been asserted by academics, including
Roman David, that the communist parties in countries such as Poland and
Czechoslovakia were technically not political parties at all in the western democratic
sense of the term (Tucker, 1999). The term ‘party’ is derived from the Latin term pars
that means a ‘part’, which gives the underlying understanding that there has to be at
least another ‘part’, another party, or other ‘parts’ (David, 2004). In the case of
Czechoslovakia we saw a system of absolute control by the Czechoslovak Communist
Party (CPC), which had a monolithic organizational platform, did not allow opposition
or free elections, and essentially was unconstitutional in the material sense: the
constitution of a regime that grants monopolized power to a political party®' is simply
a facade of a totalitarian state. The CPC was eventually ousted after 1989 and the
Czech House of Deputies in 1993 passed a very controversial act entitled, Law on the
Lawlessness of the Communist Regime™; the act was later upheld by the Constitutional
Court of the Czech Republic®.

In the Czech Republic, its Communist past has now since been considered an
illegal organization. Bearing this in mind, one must recognize two points when
considering the Czech Lustration Act. One, the communist regime was deemed as
illegal, and two, the Czech Lustration Act’s main intention was to avoid another
chance for the communist party to retake control through a coup. Because the laws that
have been passed by the Czech Parliament it must be reconsidered how we, as
individuals, need to view the ever-changing forces of politics. When considering the
example of the French Revolution in 1789, one can soundly assert that this occurrence
in history is deemed as the birth of democracy in the contemporary historical timeline.
However, there is a difference between the French Revolution and other revolutions

that have occurred since 1789. One must concur that Western scholars have placed the

8! Ustava CSSR, article 4: “The leading forces in society and in the state was the
vanguard of the working class, the Communist Party of Czechoslovakia, a voluntary
combat union of the most active and conscious citizens among workers, peasants, and
intelligentsia.”

*2 Act No. 198/1993 Sb.

 PL. US 19/93
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French Revolution on a golden podium whereas the Bolshevik Revolution of 1917 has
been filed away so as to not draw inspiration from.

Who is to say that the Communist Regimes of Eastern Europe came into the
political arena with ill intentions? We can only safely affirm that latter actions of the
communist leaders can be deemed illegal however the rise of the Communist State in
1948 is in my terms natural and inevitable, a component in the States’ natural
evolution.

History has shown us the influence of communism spreading East and West
after the Bolshevik Revolution of 1917, much like the French Revolution of 1789
spread its philosophical ideals throughout the western world, which inspired the
revolutions in countries like the United States, for instance. The actions of the agents
of the revolution can be put on trial and later sentenced, but when European historical
factors are taken into consideration one cannot reasonably decide the legality of a
political uprising.

The Czech acts have also come into question when discussing the progress of
democracy, such as in the case of Linkov v. Czech Republic, where the existence of a
left leaning party’s existence is infringed upon due to the political paranoia of
communist infiltration. We have to question the validity and strength of the present
political situation of a state, when its current members cannot even fathom an idea of
having a democratically elected ‘extremist’ party sit side by side in parliament and

participate in its daily functions.

In the case of Poland, the Lustration Act of 1992 dictates a truth-telling
scheme, one that requires the utmost in candor and leaves the destiny of the candidate
to the public to either forgive or forget. According to Thomas Nagel, a professor of
philosophy and law at New York University, it is the difference between knowledge
and acknowledgment that counts. “It’s what happens and can only happen to
knowledge when it becomes officially sanctioned, when it is made part of the public
cognitive scene (Weschler, 1990).” The Polish version of lustration policy has been
labeled as a quasi-transitional justice process and a part truth-telling instrument. The
intentions of the policy are very similar to other countries, but the process of lustrating
is much different. Ethically speaking, in Poland prior to 2007 the Lustration Act
covered individuals who were in high-ranking positions in government, thus anyone

democratically elected or appointed. After 2007, when the act was rewritten and
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approved by the Sejm, we saw a new addition to the lustration dilemma. Individuals
who worked at public universities and other organizations of public nature would also
be required to submit affidavits to the government for lustration. This deduces the
notion of parameters, how far should the act extend itself, and how long should it be
enforced. Surely we can say that eventually there will be no one to lustrate, due purely
to the progression of time, therefore we can soundly say that there should be a limit as
to who is to be lustrated.

The case of Bobek v. Poland has shown us the risks in eliminating certain civil
rights for the sake of state security. Ms. Bobek had her rights infringed upon due
purely to the prosecution’s stance that state documents that contain her name are for
the states eyes-only. Human rights issues arise when the authority of the state takes
precedence over its citizen’s rights. Civil liberties are one of the main debates in
Polish politics when concerning lustration policy; the question of who will be next on
the chopping block is a very sensitive issue for the country. Many individuals believe
that every citizen should be lustrated, but there is still the rational approach that is
pushed by the minority in society, and one of the more unpopular themes is amnesty.
Amnesty has been an approach that has been pushed by many leftist parties;
observers’ criticize these organizations for their stance by accusing them of harboring
individuals that hold information viable to the lustration process. On the other hand
there are those who believe that setting up a sort of truth commission is the best
approach. When considering a country like Poland, one would argue that a truth
commission would just be an instrument of the ruling party by persuading the
commissions for personal gains as it seen in several South American countries during
the late 1990s.

In Poland the government never deemed its former communist regime as an
illegal institution, nor did it prosecute its communist leaders in any way. The only
parameter that stated in the Act was individuals who have been active with the secret
service apparatuses of the PRL. These individuals are publicly disclosed as human
rights violators. Poland has taken a stance and made it very clear that infringing on its
citizens rights i.e. phone tapping, spying, manipulation of records, and torturing are
the crimes that were committed during the communist regime and not necessarily
perpetrated by the regime itself.

Conclusively, taking into account the current information on lustration in

Poland and the Czech Republic, one can assume that the Polish system is a system of
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remembrance and social retribution, while the Czech system is made up of broad
assumptions that focus on collective guilt and populist pacification; yet both adhere to
strict guidelines of transitional justice. The issue of ethics is quite important in this
field of law and it can be assumed that such policies will never be fully ethical nor will
they be able to appease everyone. What can be said is that the Polish system,
comparatively speaking, has proven itself predating 2007 in being the more pragmatic
of the two. The Czech system hardly left room for personal accountability and
forgiveness; one can even infer that this drive for revenge was sparked during the
Soviet occupation of Czechoslovakia in 1968 during Prague Spring. While in Poland
the fight to end communism was considered to be a peaceful transition of protests and
political negotiations. Alexander Dub&ek®® had a vision of pacification in the Soviet
Bloc by creating a “socialism with a human face®,” little did he know it would spark a

decade of bitterness and revenge.

% Leader of Czechoslovakia (1968-1969) during Prague Spring, famous for his attempt to
reform the Communist regime.
% The Prague Spring, 1968, Library of Congress. 1985. Last Accessed: Aprill2, 2010.
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Conclusion

The systems of lustration in Poland and the Czech Republic have been through
many different stages and have changed on various levels. It began with a period of
unregulated law initiation (1989-98) and later the division of lustrating powers to between
two different judicial bodies, and finally the Lustration Act, developed in the Czech
Republic, to combat immediate repercussions after the fall of communism. The political
parties that aimed to eliminate the system, including the unwillingness of then Prime
Minister Wlodzimierz Cimoszewicz to foster support, only succeeded in narrowing
lustration policy in Poland.

Many established democracies have labor laws that are relatively similar to East-
Central European lustration laws. Many states treat their public employment regulations
differently from their private sector laws; even freedom of expression is hindered in many
countries when state interests are at hand. The United States, France, and Germany impose
regulations on their civil servants, including an oath of absolute loyalty to the present
administration, candor and trustworthiness, as well as political neutrality. Based on the
evidence provided in this paper, one can deduce that lustration laws are virtually on the
same level as contemporary labor laws; however, in this case a civil servant’s loyalty to a
formerly oppressive regime is formally taken into consideration.

Many scholars compare the Polish system to other lustration systems in Europe,
and conclude that in most cases the Polish system has been more just in facilitating a
smoother democratic transition. Nevertheless, lustration laws are certainly not sufficient
nor an ultimate solution to the neutralization of former regime networks or for democratic
consolidation (David, 2001). Eyal was accurate in arguing that lustration was a device
created for the manufacturing of a new society, however the open-ended course
contradicts the redemptive, purifying qualities that most scholars attribute to lustration
policies. Rather, lustration policy was a way to secure democracy by creating an
atmosphere of apprehension for the very survival of democracy. Did the 400,000 Czech
citizens, and more than 700,000 Polish citizens who were lustrated, prove to the current
governments that the vetting procedures had secured and even furthered the democratic
process? At no point — in 1991, 1995, or 2007 — did lustration advocates present hard
evidence to confirm their assertions of the threat that was inevitably going to destroy the

progress of democracy (Williams, 2003).
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Furthermore the confidence people had in the lustration procedures have been put
to many tests in its recent history, particularly when it was disclosed in 1998 that there
was black market in fake certificates claiming the bearer had not worked for or with the
StB (Mlada Fronta Dnes, 1998). In June 2001 it was shown that a report issued by the
Interior Ministry of the Czech Republic had made errors in 117 cases which led to alarm
and distrust within the public and more importantly within parliament. Trust between
society and government is one of the key indicators of democratic health, up until this
point the level of trust in Poland and the Czech Republic has been on a downward curve
and furthermore the new 2007 Polish legislation have fostered even more hostility

between the politicos and academics.

Conclusively I would like to affirm that the Polish system of lustration is one that
fits into its own category. There is no other model that matches the Polish version; I would
go as far as stating that the Polish model is not really a lustration in the greater sense of the
term. The system stopped short of removing officials and collaborators of the communist
era but rather opted to punish individuals who chose to declare false confessions. The
country as a whole however has scored poorly in other transitional justice criteria’s,
including file access and court proceedings, both of which are equally as important to
successful democratic progress as lustration is itself. It is commonly recognized that only
Poles that were in some way wronged by the communist regime were granted access to
their own files, and only a fraction of the secret archive has been made available to the
public in both countries (Stan, 2006).

There are however positive sides to the system, the simple fact that the past is
taken into account more often in the Polish model and there is an ensured hearing for the
accused. It can be inferred that this type of system is not perfect on the whole, but it has
shown positive strides in bringing together a divided country for a free and democratic
discussion that sets the stage for the future development of the nation. The Czech policy
might be more efficient in removing the old networks from their posts in comparison to
the Polish policy, which only facilitated discontinuity with the past conditionally. The
Polish lustration model, regulated by criminal procedures, is certainly more developed,
and its concept of a second chance may be politically more acceptable in divided countries
like the Czech one. Other countries in Eastern-Central Europe that have not developed a
prolific body of legislation concerning lustration have recently started to. Countries like
Macedonia, in 2010, have been hearing the lustration case in its Constitutional Courts to

see the validity and necessity of such policy to take effect.
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Appendix I

(Polish Lustration Affidavit - English Translated Copy)

Affidavit establishing occupation or collaboration
within the Secret Service Apparatuses of the People’s Republic of Poland
and/or collaboration within other security apparatuses from and/on the date of:
February 22, 1944 — May 10, 1990.%

Part A

(First and last name, Maiden name, Other names used in the years 1944-1990)

SON/DAUGNLET OF .....eiiiiiiiieiee et
(Full Name of Father)

Date of Birth/Place of Birth.......... ..o,
(dd/mm/yyyy) (Place of birth, city/country)

(Current address, addresses used between the years of 1944-1990, if needed use another sheet of paper)

Place of HOId. ..o
(Name of Identity Document, your PESEL number)

I the undersigned,

Am taking full responsibility for making statements that are consistent with the full truth
to my knowledge, after reading the Act of April 11, 1997 on disclosure of the work or
service within the organs of state security and/or cooperation with them in the years of
1944-1990 as a person discharging public functions (DZ. U. z 1999 r. Nr. 42 Sec. 428). 1
declare that I did not work, I was not at the service, nor was I aware of any secret
collaborators®” at any stage of the secret service apparatus in the People’s Republic of
Poland between the years of 1944-1990 within the framework of art. 1, art. 2, art. 4, and
4a of the here mentioned Act.

(Own-Handwritten Signature)

% Translation carried out by Maciej Chmielewski on October 30, 2009
87 Important Underlying Factor — Please Underline
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(First and last name, Maiden name, Other names used in the years 1944-1990)

Son/Daughter Of ... e
(Full Name of Father)

Date of Birth/Place of Birth.......... ..o,
(dd/mm/yyyy) (Place of birth, city/country)

(Current address, addresses used between the years of 1944-1990, if needed use another sheet of paper)

Place of HOId. ..o
(Name of Identity Document, your PESEL number)

I the undersigned,

Am taking full responsibility for making statements that are consistent with the full truth
to my knowledge, after reading the Act of April 11, 1997 on disclosure of the work or
service within the organs of state security and/or cooperation with them in the years of
1944-1990 as a person discharging public functions (DZ. U. z 1999 r. Nr. 42 Sec. 428). 1
declare that I did work, I was in the service, I was aware of secret collaborators®® at any
stage of the secret service apparatus in the People’s Republic of Poland between the years
of 1944-1990 within the framework of art. 1, art. 2, art. 4, and 4a of the here mentioned
Act.

(Own-Handwritten Signature)

% Important Underlying Factor — Please Underline

76



Part B®” (Top secret after completion)

Lp. | The security apparatus of the state | Function Date of initiation
as specified in art. 2 of the Act of and termination of
April 11™ 1997, description of work, service,
type of collaboration/service/agent and/or collaboration

between the years of 1944-1990.

(Own-Handwritten Signature)

% This section to be filled out by persons who have admitted to working, collaborating,
and/or being an agent of the security apparatus of the People’s Republic of Poland
between 1944-1990 as mentioned in the Lustration Act of April 11, 1997.
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(Polish Lustration Affidavit - Polish Original Copy)
Czes¢ A

Ja e syn/corka ..........co......
(imig i nazwisko, nazwisko rodowe, inne nazwiska uzywane w latach 1944-1990) (imig ojca)

urodzony/urodZona ..........coceeeeeuerieniinenieneee e zamieszkaty/zamieszkata
(data i miejsce urodzenia)

.................................................................................. legitymujacy si¢/legitymujaca si¢

....................................................................................................... swiadom/§wiadoma
(nazwa dokumentu stwierdzajacego tozsamos¢, jego numer i numer PESEL)

odpowiedzialnosci za zlozenie niezgodnego z prawda o§wiadczenia, po
zapoznaniu si¢ z treScia ustawy z dnia 11 kwietnia 1997 r. o ujawnieniu pracy
lub stuzby w organach bezpieczefnstwa panstwa lub wspolpracy z nimi w latach
1944-1990 o0s6b petniacych funkcje publiczne (Dz.U. z 1999 r. Nr 42, poz.
428), oswiadczam, Ze nie pracowalem/nie pracowatam, nie petilem/nie
pelnitam shuzby ani nie bylem/nie bytam $wiadomym i tajnym
wspotpracownikiem™ organdw bezpieczenstwa panstwa w rozumieniu art. 1,
art. 2, art. 4 1 art. 4a powolanej ustawy.

Ja e syn/corka ..........co....
(imig i nazwisko, nazwisko rodowe, inne nazwiska uzywane w latach 1944-1990) (imig ojca)

urodzony/urodZona ..........coceeeueeverieninnenieeneee e zamieszkaty/zamieszkata
(data i miejsce urodzenia)

.................................................................................. legitymujacy si¢/legitymujaca si¢

....................................................................................................... swiadom/§wiadoma
(nazwa dokumentu stwierdzajacego tozsamos¢, jego numer i numer PESEL)

odpowiedzialnosci za zlozenie niezgodnego z prawda o$§wiadczenia, po
zapoznaniu si¢ z tre$cia ustawy z dnia 11 kwietnia 1997 r. o ujawnieniu pracy
lub stuzby w organach bezpieczefstwa panstwa lub wspolpracy z nimi w latach
1944-1990 o0s6b petniacych funkcje publiczne (Dz.U. z 1999 r. Nr 42, poz.
428), o$wiadczam, ze pracowalem/nie pracowatam, pelitem/nie pelnitam
stuzby ani bytem/nie bylam §wiadomym i tajnym wspotpracownikiem*
organdw bezpieczenstwa panstwa w rozumieniu art. 1, art. 2, art. 4 1 art. 4a
powolanej ustawy.

(wlasnorgczny podpis)
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Cze¢s¢ B* (tajne po wypelnieniu)

Lp. |Organ bezpieczefistwa panstwa Funkcja Data podjecia i
okreslony w art. 2 ustawy z dnia 11 zakonczenia
kwietnia 1997 1. o ujawnieniu pracy pracy, stuzby
lub stuzby w organach bezpieczenstwa lub wspolpracy

pafistwa lub wspolpracy z nimi
w latach 1944-1990 0sob petniacych
funkcje publiczne

DodatkOWo WYJaSNiam:.........ouiuiniit it e

(wlasnorgczny podpis)

*) Wypetniaja osoby, ktore oswiadczyty, ze stuzyty, pracowaty lub wspolpracowaty z
organami bezpieczenstwa panstwa, o ktorych mowa w art. 2 ustawy z dnia 11 kwietnia
1997 r. o ujawnieniu pracy lub shuzby w organach bezpieczenstwa panstwa lub
wspolpracy z nimi w latach 1944-1990 os6b petiacych funkcje publiczne (Dz.U. z 1999
r. Nr 42, poz. 428).
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Appendix II

(Czech Lustration Certificate Request Form - English Translated Copy)

STAMP
(200 Crown — Administrative Fee)

REQUEST

In the issue
pertaining to aquiring an lustration certificate within the
framework of § 8 Act No. 451/1991 Sbh.

Title, First Name, SUIMaMIE: ........ooiiititit ittt et et eeans
Any previous Names and/or Surnames:

Date of Birth: ....ooi i e e
Place of Birth: ..o e
Residential Phone NUMDET: ........ooiiiiiiii i e e,
Residential Address: ....ooiuiieiiiiii e e e
ZIP GO ottt e

¢This also declares that I am bearer of citizenship of the Czech Republic.

(Official Signature of the Applicant)

Application should be sent to:

Ministry of Interior, P.O. BOX 627, 170 00 Prague 7
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(Czech Lustration Certificate Request Form - Czech Original Copy)

KOLEK
(200 K¢ — spravni poplatek)

o ZADOST
0 vystaveni
lustra¢niho osvédceni ve smyslu § 8 zakona ¢. 451/1991 Sb.

titul, jméno, piijment:

AatUM NATOZENT: ..ottt et e e e e,
VT (e s FE 1 (0 V4= 1§
TOANE iS00 oottt e e e e e,
adresa bydlisté:

P S

¢ Timto soucasné prohlasuji, Ze jsem nositelem statniho obcanstvi Ceské republiky.

datum: oo

(afedné ovéfeny podpis zadatele)

Zadost zaSlete na adresu:

Ministerstvo vnitra, P.O.BOX 627, 170 00 Praha 7
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Appendix III

(Polish Lustration Act — Original Version)

Podstawa Prawna Dzialania Rzecznika Interesu Publicznego

Ustawa o ujawnieniu pracy lub stuzby w organach bezpieczenstwa panstwa lub
wspolpracy z nimi w latach 1944-1990 osob peliacych funkcje publiczne.

Rozporzadzenie w sprawie nadania statutu Biuru Rzecznika Interesu
Publicznego.

Dz.U.99.42.428

1999-06-25 zm.wyn.z Dz.U.99.57.618 ogolne
1999-07-30 zm. Dz.U.99.63.701 art.1
1999-08-07 zm. Dz.U.99.62.681 art.2
2000-06-09 zm. Dz.U.00.43.488 art.4
2000-06-21 zm.wyn.z Dz.U.00.50.600 ogo6lne
2002-03-08 zm. Dz.U.02.14.128 art.1
2002-06-25 zm. Dz.U.02.14.128 art.1
2002-06-29 zm. Dz.U.02.74.676 art.184
2002-11-05 zm. Dz.U.02.175.1434 art.1
2003-03-14 zm.wyn.z Dz.U.03.44.390 ogolne
2003-06-04 zm. Dz.U.02.175.1434 art.1
2004-01-01 zm. Dz.U.02.153.1271 art.46
2004-03-01 zm. Dz.U.04.25.219 art.178

USTAWA
z dnia 11 kwietnia 1997 r.
0 ujawnieniu pracy lub sfuzby w organach bezpieczenstwa parnstwa

lub wspé/pracy z nimi w latach 1944-1990 os6b pe/nigcych funkcje
publiczne

Rozdzial 1
Przepisy ogolne

Art. 1.

Sadem wlasciwym do orzekania o zgodnosci z prawda o$wiadczen dotyczacych
pracy lub stuzby w organach bezpieczenstwa panstwa wymienionych w ustawie
lub wspolpracy z tymi organami w okresie od dnia 22 lipca 1944 r. do dnia 10
maja 1990 r. jest Sad Apelacyjny w Warszawie, zwany dalej ,,Sadem”.

Art. 2.
1. Organami bezpieczenstwa parstwa w rozumieniu ustawy sq
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1) Resort Bezpieczernstwa Publicznego Polskiego Komitetu Wyzwolenia
Narodowego,

2) Ministerstwo Bezpieczenstwa Publicznego,

3) Komitet do Spraw Bezpieczenstwa Publicznego,

4) jednostki organizacyjne podlegle organom, o ktérych mowa w pkt 1-3,

5) instytucje centralne Sfuzby Bezpieczenstwa Ministerstwa Spraw Wewnetrznych
oraz podleg/e im jednostki terenowe w wojewodzkich, powiatowych i rownorzednych
Komendach Milicji Obywatelskiej oraz w WOJeWOdelch rejonowych i
réwnorzednych Urzedach Spraw Wewnetrznych,

6) Zwiad Wojsk Ochrony Pogranicza,

7) Zarzqd Gtowny Shuzby Wewnetrznej jednostek wojskowych Ministerstwa

Spraw Wewnetrznych oraz podlegfe mu komorki,

8) Informacja Wojskowa,

9) Wojskowa Stuzba Wewnetrzna,

10) Zarzqd 11 Sztabu Generalnego Wojska Polskiego,

11) inne stuzby Sif Zbrojnych prowadzqce dziafania operacyjno-rozpoznawcze

lub dochodzeniowo-sledcze, w tym w rodzajach broni oraz w okregach wojskowych.
2. Do organdéw bezpleczenstwa parstwa w rozumieniu ustawy nalezq takZe organy i
instytucje cywilne i wojskowe paristw obcych o zadaniach podobnych do zadan
organéw, o ktorych mowa w ust. 1.

3. Jednostkami Stuzby Bezpieczernstwa w rozumieniu ustawy sq te jednostki
Ministerstwa Spraw Wewnetrznych, ktére z mocy prawa podlegaly rozwigzaniu w
chwili zorganizowania Urzedu Ochrony Panstwa, oraz te jednostki, ktore byfy ich
poprzedniczkami.

Art. 3.

1. Osobami pefnigcymi funkcje publiczne w rozumieniu ustawy sq: Prezydent
Rzeczypospolitej Polskiej, poset, senator oraz osoba powofana, wybrana lub
mianowana na okreslone w innych ustawach kierownicze stanowisko panstwowe,
przez Prezydenta Rzeczypospolitej Polskiej, Sejm, Prezydium Sejmu, Senat, Sejm i
Senat, Marszatka Sejmu, Marszafka Senatu lub Prezesa Rady Ministrow, Szef Stuzby
Cywilnej, dyrektor generalny w ministerstwie, urzedzie centralnym lub urzedzie
wojewodzkim oraz sedzia, prokurator i adwokat, a takze rektor, prorektor, kierownik
podstawowej jednostki organizacyjnej w publicznej 1 niepublicznej szkole wyZszej,
czfonek Rady G#ownej Szkolnictwa WyzZszego 1 cztonek Panstwowej Komisji
Akredytacyjnej, czfonek Centralnej Komisji do Spraw Stopni i TytuZow.

2. Osobami pefmigcymi funkcje publiczne w rozumieniu ustawy sq rowniez:
czfonkowie rad nadzorczych, czfonkowie zarzqdow, dyrektorzy programoéw oraz
dyrektorzy osrodkéw regionalnych i agencji "Telewizji Polskiej - Spdtka Akcyjna"

1 "Polskiego Radia - Spotka Akcyjna", dyrektor generalny Polskiej Agencji
Prasowej, dyrektorzy biur, redaktorzy naczelni oraz kierownicy oddziatow
regionalnych Polskiej Agencji Prasowej, prezes Polskiej Agencji Informacyjne;,
wiceprezesi, czfonkowie zarzqdu oraz dyrektorzy - redaktorzy naczelni Polskiej
Agencji Informacyjne;.

Art. 4.

1. Wspoipracq w rozumieniu ustawy jest swiadoma i tajna wspofpraca z ogniwami
operacyjnymi lub sledczymi organdow bezpieczenstwa panstwa w charakterze tajnego
informatora lub pomocnika przy operacyjnym zdobywaniu informacji.

2. Wspolpracq w rozumieniu niniejszej ustawy nie jest dziafanie, ktérego obowigzek
wynikal z ustawy obowiqzujgcej w czasie tego dziafania.

[3. Wspdipracq w rozumieniu ustawy nie jest zbieranie lub przekazywanie

informacji mieszczqcych sie w zakresie zadan wywiadowczych,
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kontrwywiadowczych i dla ochrony granic.]

(Ust. 3 niezgodny z Konstytucjq - wyrok TK, Dz.U. z 2003 r. Nr 99, poz. 921.)
4. Wspofpracq w rozumieniu ustawy nie jest wspotdziatanie pozorne lub
uchylanie sie¢ od dostarczenia informacji pomimo formalnego dope/mienia
czynnosci lub procedur wymaganych przez organ bezpieczenstwa parnstwa
oczekujgcy wspofpracy.

Art. 4a.

1. Shizbg w rozumieniu ustawy nie jest pefienie jej w jednostkach, o ktorych
mowa w art. 2 ust. 1, ktorego obowigzek wynikaf z ustawy obowigzujgcej w
tym czasie.

[2. Wspolpracq w rozumieniu ustawy nie jest dzialanie, ktore nie bylo
wymierzone przeciwko kosciotom lub innym zwiqzkom wyznaniowym, opozycji
demokratycznej, niezaleznym zwiqzkom zawodowym, suwerennosciowym
aspiracjom Narodu Polskiego.

3. Wspolpracq w rozumieniu ustawy nie jest dziatanie, ktore nie stwarzato
zagrozenia dla wolnosci i praw cztowieka i obywatela oraz dobr osobistych
innych 0sob.

4. Wspotpracq w rozumieniu ustawy nie jest zbieranie lub przekazywanie
informacji mieszczqcych sie w zakresie zadan wywiadu, kontrwywiadu i
ochrony granic.

5. Wspotpracq w rozumieniu ustawy nie jest wspoldziatanie pozorne lub
uchylanie sie od dostarczenia informacji pomimo formalnego dopetnienia
czynnosci lub procedur wymaganych przez organ bezpieczenstwa panstwa
oczekujqcy wspotpracy.]

(Ust. 2-5 w art. 4a niezgodne z Konstytucjq - wyrok TK, Dz.U. z 2002 r.
Nr 84, poz. 765.)

Art. 5. (skreslony).

Rozdzial 2
Oswiadczenia

Art. 6.

1. Obowiqzek zfoZenia oswiadczenia, dotyczqcego pracy lub stuzby w organach
bezpieczenstwa panstwa lub wspofpracy z tymi organami w okresie od dnia

22 lipca 1944 r. do 10 maja 1990 r., zwanego dalej "oswiadczeniem", majq
osoby, o ktorych mowa w art. 7.

2. Oswiadczenia 0sob, o ktorych mowa w art. 7, skfadane sq w chwili
wyrazenia zgody na kandydowanie lub zgody na objecie funkcji.

Art. 7.

1. Oswiadczenia skfadajq:

1) kandydat na Prezydenta Rzeczypospolitej Polskiej - Pasistwowej Komisji
Wyborczej,

2) kandydat na posfa lub senatora - Panstwowej Komisji Wyborczej za
posrednictwem okregowej komisji wyborczej,

2a) kandydat na posfa do Parlamentu Europejskiego - Parnstwowej Komisji
Wyborczej za posrednictwem okregowej komisji wyborcze;,

3) osoba desygnowana na stanowisko Prezesa Rady Ministroéw - Prezydentowi
Rzeczypospolitej Polskie;j,

4) kandydat na kierownicze stanowisko paristwowe, na ktore powofuje lub mianuje
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Prezydent Rzeczypospolitej Polskiej lub Prezes Rady Ministrow - powofujgcemu lub
mianujgcemu,

5) kandydat na kierownicze stanowisko panstwowe, na ktore powofuje, wybiera

lub mianuje Sejm, Prezydium Sejmu, Sejm i Senat lub Marszatek

Sejmu - Marszafkowi Sejmu,

6) kandydat na kierownicze stanowisko parstwowe, na ktore

powofuje lub mianuje Senat lub Marszafek Senatu — Marszatkowi

Senatu,

7) kandydat na stanowisko Szefa Shuzby Cywilnej lub dyrektora

generalnego w ministerstwie, urzedzie centralnym lub urzedzie

wojewodzkim - Prezesowi Rady Ministrow,

8) kandydat na stanowisko sedziego Trybunafu Konstytucyjnego lub

sedziego Trybunafu Stanu - Marszafkowi Sejmu,

8a) osoba nie bedgca sedziq, ubiegajqca sie o stanowisko sedziego Sqdu Najwyzszego
— Pierwszemu Prezesowi Sqdu Najwyzszego,

8b) osoba niebedgca sedzig, ubiegajgca sie o stanowisko sedziego sqdu
administracyjnego - Prezesowi Naczelnego Sqdu Administracyjnego,

9) osoba ubiegajgca si¢ 0 nominacje sedziowskq - ministrowi w/asciwemu do

spraw sprawiedliwosci,

10) osoba ubiegajgca si¢ 0 nominacje prokuratorskq - Prokuratorowi Generalnemu,
10a) osoba ubiegajgca si¢ 0 wpis na liste adwokatow - ministrowi w/asciwemu do
spraw sprawiedliwosci,

11) kandydaci na stanowiska w "Telewizji Polskiej - Spotka Akcyjna" oraz w
"Polskim Radiu - Spdéfka Akcyjna" - Przewodniczgcemu Krajowej Rady Radiofonii 1
Telewizji,

12) kandydaci na stanowiska w Polskiej Agencji Prasowej i Polskiej Agencji
Informacyjnej - Prezesowi Rady Ministrow.

2. Oswiadczen nie skfadajq osoby, ktore urodzify sie po dniu 10 maja 1972 1.

2a. Ztozenie oswiadczenia powoduje wygasniecie obowigzku jego powtdrnego
zfozenia w przypadku pozniejszego kandydowania na funkcje publiczng, z ktorg
zwiqzany jest obowiqzek zfoZenia oswiadczenia.

3. Tryb skfadania oswiadczern przez osoby, o ktérych mowa w ust. 1 pkt 1-2a,
okreslajq przepisy odpowiednich ordynacji wyborczych.

4. Organy, ktorym skfadane sq oswiadczenia, przekazujq je niezwlocznie, z
zastrzezeniem ust. 5, do Sqdu celem rozpoznania w trybie okreslonym w rozdziale

4.

5. Oswiadczenie kandydata na posfa, senatora albo posfa do Parlamentu
Europejskiego przekazuje sie do Sqdu jedynie w przypadku, gdy zostanie on
wybrany.

Art. 8.

Oswiadczenie, o ktorym mowa w art. 6, moze zfoZy¢ do Sqdu rowniez osoba, ktdra
przed dniem wejscia w Zycie ustawy pefifa funkcje publiczng, a ktdra zostafa
publicznie poméwiona o fakt pracy lub sfuzby w organach bezpieczenstwa parnstwa
lub wspdfpracy z nimi w okresie od dnia 22 lipca 1944 r. do dnia 10 maja 1990 r.

Art. 9.
Osoby skfadajqce oswiadczenie, w zakresie jego tresci, sq zwolnione z mocy
prawa z obowigzku zachowania tajemnicy panstwowej i sfuzbowe;.

Art. 10.
Wz6ér oswiadczenia stanowi zalgcznik do ustawy.

Art. 11.
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1. Tres¢ oswiadczenia osoby, o ktorej mowa w art. 7, stwierdzajqcego fakt jej pracy
lub sfuzby w organach bezpieczernstwa panstwa lub wspofpracy z nimi, w czesci

A okreslonej wzorem stanowigcym zafqcznik do ustawy, podaje niezw/ocznie do
publicznej wiadomosci w Dzienniku Urzedowym Rzeczypospolitej Polskiej "Monitor
Polski" organ, ktoremu oswiadczenie zostafo zfoZone, z zastrzeZeniem ust. 2.

2. Tres¢ oswiadczenia kandydata na Prezydenta Rzeczypospohtej Polskiej, posfa lub
senatora albo posfa do Parlamentu Europejskiego stwierdzajqcego fakt ich pracy lub
stuzby w organach bezpieczernstwa parnstwa lub wspo/pracy z nimi, w czesci A
okreslonej wzorem stanowigcym zafqcznik do ustawy, podaje sie do

publicznej wiadomosci w obwieszczeniu wyborczym.

(art. 11 niezgodny z Konstytujgq w zakresie, w jakim obejmuje tajemnicq i
wylqcza z obowigzku publikacji zawarte w czesci B zalgeznika dane

dotyczqce funkeji i czasu jej pe/nienia w organach bezpieczeristwa panistwa;
wyrok TK, Dz.U. z 2003 r. Nr 44, poz. 390)

Rozdzial 3
Rzecznik Interesu Publicznego

Art. 12-16. (skreslone).

Art. 17.

1. Strong reprezentujqcq interes publiczny w postepowaniu lustracyjnym jest
Rzecznik Interesu Publicznego, zwany dalej ,,Rzecznikiem”.

2. Rzecznika 1 jego zastepcow powofuje i odwotuje Pierwszy Prezes Sqdu
Najwyzszego.

3. Na stanowisko Rzecznika lub jego zastepcy moze by¢ powofany ten, kto fgcznie
spefnia nastepujqce warunki:

1) spe/ia warunki wymagane do zajmowania stanowiska sedziego,

2) wyro6znia si¢ wiedzq prawniczq,

3) nie pracowa/ w organach bezpieczeristwa pasnstwa, nie pefi/ w nich sfuzby ani nie
wspolpracowai z nimi w okresie od dnia 22 lipca 1944 r. do dnia 10 maja 1990 r.,
4) nie jest tajnym wspdfpracownikiem Agencji Bezpieczenstwa

Wewnetrznego i Agencji Wywiadu lub Wojskowych Shuzb

Informacyjnych.

4. W przypadku powotania na stanowisko Rzecznika lub jego zastepcy

sedziego lub prokuratora, sq oni delegowani do pe/nienia tych funkcji

przez organy wfasciwe wedfug przepisow o ustroju sgdéw lub o

prokuraturze.

5. Niezwtocznie po wyrazeniu zgody na powofanie kandydat na

stanowisko Rzecznika lub jego zastepcy skfada Pierwszemu Prezesowi

Sqdu Najwyzszego oswiadczenie; przepis art. 7 ust. 4 ma zastosowanie. W

celu sprawdzenia warunku, o ktdrym mowa w ust. 3 pkt 3, Pierwszy

Prezes Sqdu Najwyzszego zasiega informacji organow, o ktérych mowa w

art. 17e.

Art. 17a.
Rzecznik 1 jego zastepcy w zakresie wykonywania swoich zadarn podlegajq
tylko Konstytucji i ustawom.

Art. 17b.
1. Rzecznik 1 jego zastepcy nie mogg zajmowac innego stanowiska, z wyjqtkiem
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stanowiska profesora szkofy wyzszej, ani wykonywac innych zaje¢ zawodowych.
2. Rzecznik 1 jego zastepcy nie mogq naleze¢ do partii politycznej, zwigzku
zawodowego ani prowadzi¢ dziafalnosci publicznej nie dajqcej sie pogodzic z
godnosciq ich urzedu.

Art. 17c.

1. Kadencja Rzecznika 1 jego zastepcow trwa 6 lat, liczqc od dnia powotania; po
uptywie kadencji Rzecznik pefni swoje obowigzki do czasu powofania nowego
Rzecznika.

2. Kadencja Rzecznika i jego zastepcow ustaje z chwilg ich smierci lub odwofania.

3. Pierwszy Prezes Sqdu Najwyzszego odwofuje Rzecznika lub jego zastepce w
przypadku:

1) zrzeczenia sie stanowiska,

2)stwierdzenia prawomocnym orzeczeniem Sgdu niezgodnosci z prawdg jego
oswiadczenia,

3)dtugotrwatej przeszkody uniemozliwiajgcej wykonywanie obowigzkéw zwigzanych
ze stanowiskiem,

4) skazania prawomocnym wyrokiem za przestepstwo.

Art. 17d.
1. Do zadan Rzecznika i jego zastepcOdw nalezqg w szczegodlnosci: 1) analiza

oswiadczen wplywajqcych do Sqdu,

2) zbieranie informacji niezbednych do prawidfowej oceny oswiadczern,

3) skfadanie wnioskéw do Sqgdu o wszczecie postepowania lustracyjnego

4) sygnalizowanie odpowiednim organom o niewywigzywaniu sie organow
pozasqdowych z obowigzkow nafozonych przez ustawe,

5) przedstawianie Prezydentowi Rzeczypospolitej Polskiej, Sejmowi, Senatowi,
Prezesowi Rady Ministrow i1 Pierwszemu Prezesowi Sqdu Najwyzszego coroczne;j
informacji o swojej dziafalnosci, wraz z wnioskami wynikajgcymi ze stanu
przestrzegania przepisOw niniejszej ustawy.

2. Rzecznik, w zakresie wykonywania zadaz okreslonych w ust. 1 pkt 2, moze Zgdac
nadesfania lub przedstawienia akt oraz dokumentow 1 pisemnych wyjasnien,

a w razie potrzeby przestuchiwa¢ swiadkoéw, zasiega¢ opinii biegfych oraz
dokonywac przeszukan; w tym zakresie, a takZze w zakresie zadan okreslonych w

art. 17 ust. 1 do Rzecznika stosuje sie 0dp0w1edn10 przepisy Kodeksu postepowania
karnego dotyczqce prokuratora.

Art. 17da.

1. Analizy oswiadczen Rzecznik dokonuje z uwzglednieniem kolejnosci, wedfug
ktorej zostaly wymienione w art. 7 funkcje publiczne.

2. W uzasadnionych przypadkach Rzecznik moZe odstgpic¢ od analizy oswiadczen
wedfug kolejnosci, o ktorej mowa w ust. 1. O odstepstwach takich Rzecznik
przekazuje informacje wraz z uzasadnieniem do Sqdu.

Art. 17db.

1. W przypadku powstania wgtpliwosci co do zgodnosci oswiadczenia z prawdg,
Rzecznik informuje o tym osobe, na ktérej cigZy? obowigzek ztozenia oswiadczenia, a
takZe informuje o mozliwosci zfozenia wyjasnien; z czynnosci zfoZenia wyjasnien
sporzqdza sie protokof.
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2. W terminie 6 miesiecy od dnia doreczenia informacji, o ktérej mowa w ust. 1,
Rzecznik skfada wniosek do Sqgdu o wszczecie postepowania lustracyjnego albo
powiadamia osobe, na ktorej cigzyt obowigzek zfozenia oswiadczenia, o braku
podstaw do zfoZenia takiego wniosku.

3. Powiadomienie, o ktérym mowa w ust. 2, nie stoi na przeszkodzie podjeciu
postepowania w razie ujawnienia nowych dowodow. W przypadku podjecia
postepowania stosuje sie przepisy ust. 11 2.

Art. 17e.

Rzecznik, jego zastepcy oraz upowaznieni pracownicy Biura Rzecznika Interesu
Publicznego majq pefny dostep do dokumentacji, ewidencji 1 pomocy
informacyjnych, bez wzgledu na forme ich utrwalenia, zgromadzonych lub
wytworzonych do dnia 10 maja 1990 r. przez:

1) Ministra Obrony Narodowej, Ministra Spraw Wewnetrznych i Administracji,
Ministra Sprawiedliwosci oraz Ministra Spraw Zagranicznych, a takze

przez podlegfe, podporzqdkowane lub nadzorowane przez nich organy i jednostki
organizacyjne,

2) Szefa Agencji Bezpieczenstwa Wewnetrznego 1 Szefa Agencji Wywiadu.

Art. 17f.

1. Rzecznik wykonuje swoje zadania przy pomocy Biura Rzecznika Interesu
Publicznego, zwanego dalej "Biurem".

2. W Biurze moggq by¢ zatrudnione wylqcznie osoby, ktdre zostaly dopuszczone do
tajemnicy pazistwowej w rozumieniu przepisow wynikajqcych z ustawy z dnia 22
stycznia 1999 r. o ochronie informacji niejawnych (Dz.U. Nr 11, poz. 95).

3. Do pracownikéw Biura stosuje sie odpowiednio przepisy o pracownikach urzedow
panstwowych.

4. Organizacje oraz zasady dziafania Biura okresla statut nadany, w drodze

rozporzqdzenia, przez Prezesa Rady Ministrow w uzgodnieniu z Pierwszym Prezesem
Sqdu Najwyzszego. .
5. Dziafalnos¢ Biura finansowana jest ze srodkow budzetowych Sqdu Najwyzszego.

Art. 17g.
W sprawach wynagrodzern Rzecznika oraz jego zastepcow stosuje sie
odpowiednio przepisy dotyczqce wynagrodzenia sedziow Sqdu Najwyzszego.

Rozdzial 4
Postgpowanie lustracyjne

Art. 18. (skreslony).

Art. 18a.

1. Postepowanie lustracyjne wszczyna sie na wniosek Rzecznika lub jego zastepcy, z
zastrzezeniem ust. 2, 3 14, po ustaleniu, Ze przedfozone materiaty wskazujq na
mozliwos¢ ztozenia niezgodnego z prawdq oswiadczenia.

2. Postepowanie wobec Rzecznika i jego zastepcoOw Sqd wszczyna z urzedu.

3. Sqd wszczyna postegpowanie z urzedu w przypadku zfozZenia oswiadczenia przez
osobe wymieniong w art. 8, a takze w innych szczegdlnie uzasadnionych
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przypadkach.

4. Sqd wszczyna postepowanie rOwniez na wniosek osoby, ktora ztozyfa oswiadczenia
stwierdzajqce fakt jej pracy lub sfuzby w organach bezpieczenstwa parnstwa

lub wspo/pracy z nimi, a domaga sie ustalenia, Ze jej praca, sfuzba lub

wspofpraca byfa wymuszona poprzez grozbe utraty Zycia lub zdrowia przez

niq lub osoby dla niej najblizsze w rozumieniu przepisOw Kodeksu

karnego.

5. W przypadku rezygnacji osoby, ktora zfoZyta oswiadczenie, z pefnienia funkcji
publicznej lub kandydowania na takq funkcje albo odwo/ania jej z takiej funkcji,
jezeli nastgpito to przed wszczeciem postgpowania lustracyjnego, Rzecznik nie
kieruje do Sqdu wniosku o wszczecie postepowania lustracyjnego. [W przypadku,
jezeli rezygnacja albo odwolanie nastapito po wszczgciu postgpowania
lustracyjnego, jednakze nie p6zniej niz do rozpoczgcia przewodu sadowego na
pierwszej rozprawie gtdéwnej, Sad umarza postgpowanie lustracyjne.] W

stosunku do osoby, wobec ktoérej Rzecznik nie skierowa# do Sgdu wniosku o
wszczecie postegpowania lustracyjnego albo Sqd umorzy? postepowanie
lustracyjne, nie stosuje sie przepisu art. 7 ust. 2a.

(Zdanie drugie w ust. 5 niezgodne z Konstytucjq - wyrok TK, Dz.U. z

2002 r. Nr 84, poz. 765.)

Art. 18b. (skreslony).

Art. 19.

W postepowaniu lustracyjnym, w tym odwofawczym oraz kasacyjnym, w zakresie
nieuregulowanym przepisami niniejszej ustawy stosuje sie odpowiednio przepisy
Kodeksu postegpowania karnego, z tym Ze wylgczenie jawnosci postepowania
nastepuje roéwniez na Zgdanie osoby poddanej postepowaniu lustracyjnemu.

Art. 20.

Do osoby poddanej postepowaniu lustracyjnemu, zwanej dalej "osobg
lustrowanq", majq zastosowanie przepisy dotyczqce oskarzonego w
postegpowaniu karnym.

Art. 21.

1. W celu rozpatrzenia sprawy Prezes Sqdu Apelacyjnego w Warszawie wyznacza
rozprawe.

2. Sprawe rozpoznaje 3 sedzidw z udziafem protokolanta.

3. Prezes Sqdu Apelacyjnego w Warszawie moze zarzqdzi¢ rozpoznanie sprawy przez
3 sedziow sqdu wojewddzkiego delegowanych do Sqdu.

4. (skreslony).

Art. 22.

1. Postepowanie lustracyjne w pierwszej instancji koriczy sie wydaniem orzeczenia na
pismie. Do orzeczenia stosuje si¢ odpowiednio przepisy dotyczgce wyroku.

2. Sqd wydaje orzeczenie stwierdzajqce fakt zfozenia przez osobe lustrowang
niezgodnego z prawdq oswiadczenia lub stwierdzajqce, Ze oswiadczenie byfo
prawdziwe. Orzeczenia Sqdu wymagajq uzasadnienia.
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3. W przypadku gdy w trakcie postepowania lustracyjnego
zostanie stwierdzone, iZ osoba lustrowana, podejmujgc
prace lub sfuzbe w organach bezpieczenstwa panstwa albo
wspofprace z nimi, dziafafa pod przymusem w obawie
utraty Zycia lub zdrowia przez niq lub przez osoby dla niej
najblizsze w rozumieniu przepisow Kodeksu karnego, fakt
ten podawany jest w orzeczeniu Sqdu.

4. Prawomocne orzeczenie Sqdu stwierdzajgce zgodnos¢ z
prawdq oswiadczenia osoby okreslonej w art. 8 podaje sie
do publicznej wiadomosci na wniosek tej osoby, w trybie
okreslonym w art. 28.

Art. 23.

1. Orzeczenie Sqdu wraz z uzasadnieniem dorecza sie niezwfocznie stronie.

2. W terminie 14 dni od dnia otrzymania orzeczenia stronie przysfuguje prawo
zfoZenia odwofania, w ktérym moZze ona rowniez zfoZy¢ wnioski dowodowe.

Art. 24.

1. Sqd rozpoznaje odwofanie w skfadzie 3 sedzidw, z wylqczeniem tych sedziow,
ktérzy uczestniczyli w wydaniu orzeczenia w pierwszej instancji. W skfadzie tym
zasiada co najmniej 2 sedziow sqdu apelacyjnego, w tym przewodniczgcy.

2. Odwofanie rozpoznaje si¢ na rozprawie.

3. Sqd wyznacza termin rozprawy nie pozniej niz na 30 dzies od dnia otrzymania
odwofania.

4. Orzeczenie Sqdu wydane w drugiej instancji jest prawomocne.

5. Od orzeczenia Sqdu wydanego w drugiej instancji przystuguje kasacja. Kasacja
wniesiona przez Rzecznika jest zwolniona od opfaty.

6. Sqd Najwyzszy rozpoznaje kasacje w terminie 3 miesiecy od daty jej wniesienia.

Art. 25. (skreslony).

Art. 26.

Po otrzymaniu od Panstwowej Komisji Wyborczej oswiadczenia kandydata na
Prezydenta Rzeczypospolitej Polskiej lub informacji, o ktérej mowa w art. 40b ust. 2
ustawy z dnia 27 wrzesnia 1990 r. o wyborze Prezydenta Rzeczypospolitej

Polskiej (Dz.U. Nr 67, poz. 398 1 Nr 79, poz. 465, z 1993 r. Nr 45, poz. 205, z

1995 1. Nr 95, poz. 472, z 1997 1. Nr 70, poz. 443 i Nr 121, poz. 770, z 1999 r.

Nr 57, poz. 618 1 Nr 62, poz. 681 oraz z 2000 r. Nr 43, poz. 488), Sqd wydaje
orzeczenie w pierwszej instancji w terminie 21 dni, a w drugiej instancji w

terminie 14 dni. Orzeczenie Sqdu niezwfocznie dorecza si¢ Panistwowej Komisji
Wyborcze;j.

Art. 27.

1. Do wznowienia postgpowania lustracyjnego, w zakresie nie uregulowanym
przepisami

niniejszej ustawy, stosuje si¢ odpowiednio przepisy Kodeksu

postepowania karnego.

2. Postepowanie lustracyjne zakoriczone prawomocnym orzeczeniem wznawia
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sie, jezeli:

1) v&; zwiqzku z postgpowaniem dopuszczono sig przestepstwa, ktore zostalo
stwierdzone prawomocnym wyrokiem, a istnieje uzasadniona podstawa do
przyjecia, ze przestgpstwo to mogio miec¢ wplyw na tres¢ orzeczenia,

2) po wydaniu orzeczenia ujawniq si¢ nowe fakty lub dowody nieznane
przedtem sqdowi, wskazujgce na to, Ze:

a) osoba lustrowana w oswiadczeniu podafa prawde a zostafa bfednie

uznana za oswiadczajgcq nieprawde,

[b) osoba lustrowana w oswiadczeniu podata nieprawde, a zostata

blednie uznana za oswiadczajqcq pmwdg ]

2a. Postepowania lustracyjnego nie wznawia sig, z przyczyn, o ktorych mowa w
ust. 2 pkt 2 lit. b), po upfywie 10 lat od dnia uprawomocnienia si¢ orzeczenia.

3. Postegpowanie lustracyjne moze by¢ wznowione z urzedu, na wniosek osoby,
w sprawie ktorej wydano prawomocne orzeczenie, Rzecznika lub Prezesa Sqdu
Apelacyjnego w Warszawie.

4. W razie smierci osoby, w sprawie ktorej wydano prawomocne orzeczenie,
wniosek o wznowienie postepowania lustracyjnego na jej korzysc¢ moze takze
ztozy¢ jej krewny w linii prostej, przysposabiajqcy lub przysposobiony,
rodzenstwo oraz mafZonek.

Art. 28.

Prawomocne orzeczenie Sqdu stwierdzajgce niezgodnos¢ z prawdq
oswiadczenia osoby lustrowanej podaje si¢ niezwtocznie do publicznej
wiadomosci w Dzienniku Urzedowym Rzeczypospolitej Polskiej ,,Monitor
Polski” w przypadku gdy:

1) nie wniesiono kasacji w terminie przew1d21anym dla stron,

2) kasacje pozostawiono bez rozpoznania,

3) kasacje oddalono.

Art. 29. (skreslony).

Art. 30.

1.Prawomocne orzeczenie Sqdu, stwierdzajqce fakt zfoZenia przez osobe lustrowang
niezgodnego z prawdq oswiadczenia, jest rtOwnoznaczne z utratq kwalifikacji
moralnych niezbednych do zajmowania funkcji publicznych okreslanych w
odpowiednich ustawach jako: nieskazitelnos¢ charakteru, nieposzlakowana opinia,
nienaganna opinia, dobra opinia obywatelska bqdz przestrzeganie podstawowych
zasad moralnych. Po upfywie 10 lat od dnia uprawomocnienia, orzeczenie

Sqdu uznaje sie za nieby’e.

2. Prawomocne orzeczenie Sqdu stwierdzajgce fakt ztozenia przez osobe lustrowang
niezgodnego z prawdq oswiadczenia powoduje utrate zajmowanego stanowiska

lub funkcji, do ktorych pe/nienia wymagane sq cechy okreslone w ust. 1; nie
dotyczy to sedziow, ktorzy w tym zakresie podlegajq sgdownictwu
dyscyplinarnemu.

3. Prawomocne orzeczenie Sqdu stwierdzajgce fakt z/ozZenia przez osobe
lustrowang niezgodnego z prawdq oswiadczenia powoduje pozbawienie jej na lat

10 biernego prawa wyborczego na urzqd Prezydenta.

4. Skutki opisane w ust. 1-3 zachodzq w przypadku, gdy:

1) nie wniesiono kasacji w terminie przewidzianym dla stron,

2) kasacje pozostawiono bez rozpoznania,

3) kasacje oddalono.
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Art. 31.

1. Minister wfasciwy do spraw obrony narodowej, minister wfasciwy do spraw
wewnetrznych, minister w/asciwy do spraw sprawiedliwosci, minister w/asciwy do
spraw zagranicznych, Prezes Instytutu Pamieci Narodowej - Komisji Scigania
Zbrodni przeciwko Narodowi Polskiemu, Szef Agencji Bezpieczenstwa
Wewnetrznego oraz Szef Agencji Wywiadu udzielg Sqdowi 1 Rzecznikowi pomocy w
realizacji ich zadan. W szczegolnosci obowigzani sq na Zgdanie Sqdu lub Rzecznika
udostepni¢ im wszelkie, {gcznie z zawierajgcymi tajemnice paristwowg, materiafy
operacyjne i archiwalne, a takze inne dokumenty niezbedne do przeprowadzenia
dowoddéw w zwigzku z wykonywaniem ich zadan okreslonych w ustawie.

2. Na zZgqdanie Sqdu lub Rzecznika organy wymienione w ust. 1 zwolnig z obowigzku
zachowania tajemnicy paznstwowej podlegtych im funkcjonariuszy, Zofierzy,
pracownikow oraz inne osoby obowigzane do jej zachowania, umozliwiajgc
przesfuchanie ich w charakterze swiadkéw lub biegtych.

3. Instytucje 1 organy panstwowe obowigzane sq na Zgdanie Sqdu lub Rzecznika
udzieli¢ niezbednej pomocy w zwigzku z wykonywaniem ich zadan okreslonych w
ustawie. Jezeli instytucje 1 organy panstwowe dysponujq materiafami, ktore wedfug
ich oceny mogqg mie¢ istotne znaczenie dowodowe w zwigzku z wykonywanymi
przez Sqd lub Rzecznika zadaniami, majq obowigzek poinformowac ich o tym oraz
niezw/ocznie udostepnic¢ im te materiaty.

4. Inni niZ wymienieni w ust. 1 1 3 dysponenci dokumentéw bqdz informacji,
okreslonych w tych przepisach, obowigzani sq do powiadomienia o fakcie ich
posiadania Sqdu lub Rzecznika oraz do udostepnienia im tych dokumentow,
materiaféw bgdz informac;ji.

Art. 32.

Prezes Sqdu Apelacyjnego w Warszawie i Rzecznik uzgadniajq z ministrem
wiasciwym do spraw obrony narodowej, ministrem w/asciwym do spraw
wewnetrznych, ministrem wfasciwym do spraw sprawiedliwosci, ministrem
wiasciwym do spraw zagranicznych, Szefem Agencji Bezpieczenstwa
Wewnetrznego, Szefem Agencji Wywiadu, Prezesem Instytutu Pamieci Narodowe;j
- Komisji Scigania Zbrodni przeciwko Narodowi Polskiemu oraz Naczelnym
Dyrektorem Archiwow Parnstwowych szczegdfowy tryb udostepniania materiafow

lub dokumentow, o ktérych mowa w art.
31 ust. 1.

Art. 33.

1. W razie potrzeby Sqd, Rzecznik i jego zastepcy oraz w zakresie okreslonym przez
Rzecznika, upowaznieni pracownicy Biura majq prawo, takze z udziafem biegfych,
wstepu do tych pomieszczen organdéw wymienionych w art. 31, w ktdrych materialy
lub dokumenty, okreslone w powofanym przepisie, sq przechowywane bqdz
archiwizowane.

2. Biegfych powofanych przez Sqd lub Rzecznika dopuszcza sie do tajemnicy
panstwowej, w rozumieniu przepisow wynikajgcych z ustawy z dnia 22 stycznia
1999 r. o ochronie informacji niejawnych.

Rozdzial 5
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Zmiany w przepisach obowiazujacych

Art. 34. (skreslony).

Rozdzial 6
Przepisy przejsciowe i koncowe

Art. 35-39. (pominiete).

Art. 40.

1. Obowiqzek zfozZenia oswiadczenia, o ktorym mowa w art. 6, majq rowniez osoby
pefigce w dniu wejscia w Zycie ustawy funkcje publiczne; przepis art. 7 ust. 2 stosuje
sie odpowiednio.

2. (skreslony).

3. Sad podaje do wiadomosci publicznej w Dzienniku Urzedowym Rzeczypospolitej
Polskiej "Monitor Polski" tres¢ oswiadczenia osoby, o ktorej mowa w ust. 1,

stwierdzajqcego fakt jej pracy lub sfuzby w organach bezpieczerstwa paristwa

lub wspdfpracy z nimi, w czesci A okreslonej wzorem stanowigcym zalgcznik do
ustaw

(ust. ?3/ w art. 40 nie zgodny z Konstytujgq w zakresie, w jakim obejmuje
tajemnicq i wy/qcza z obowigzku publikacji zawarte w czesci B

zalqcznika dane dotyczqcee funkcji i czasu jej pe/mienia w organach
bezpieczenstwa panstwa; wyrok TK, Dz.U. z 2003 r. Nr 44, poz. 390)

4. Postgpowanie w stosunku do osoby, o ktorej mowa w ust. 1, przeprowadza

sie na zasadach 1 w trybie przewidzianym w niniejszej ustawie.

(wyrok TK - Dz.U. 2000 r. Nr 50, poz. 600 - ad. ust. 1i 4, ktore sq niezgodne z
Konstytucjq w zakresie, w jakim dotyczq os0b, ktore zgodnie z art. 29 i w
czasie jego obowigzywania zrezygnowaly z pe/ienia funkcji publicznej lub
kandydowania na takq funkcje albo odwo/ane zostaly z takiej funkcji)

Art. 41. (skreslony).

Art. 42. (skreslony).

Art. 43.
Ustawa wchodzi w Zycie po upfywie 30 dni od dnia ogfoszenia.

Zalacznik do ustawy z dnia 11 kwietnia 1997 r.
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Appendix IV

(Czech Lustration Act of 1991 —Original Version)

451/1991 Sb. stanoveni nékterych predpokladii pro vykon funkci ve
st. organech

§1
(1) Tento zékon stanovi nékteré dalsi ptedpoklady pro vykon funkci obsazovanych
volbou, jmenovanim nebo ustanovovanim
a) v organech statnich spravy Ceské a Slovenské Federativni Republiky, Ceské
republiky a Slovenské republiky,
b) v Ceskoslovenské armads,
¢) ve Federalni bezpe¢nostni informacni sluzbé, Federalnim policejnim sboru, Sboru
hradni policie,
d) v Kancelati prezidenta Ceské a Slovenské Federativni Republiky, Kancelafi
Federalniho shroméazdéni, Kancelati Ceské narodni rady, Kancelati Slovenské
narodni rady, Utadu vlady Ceské a Slovenské Federativni Republiky, Utadu vlady
Ceské republiky, Utadu vlady Slovenské republiky, Kancelafi Ustavniho soudu Ceské
a Slovenské Federativni Republiky, Kancelati Ustavniho soudu Ceské republiky,
Kancelati Ustavniho soudu Slovenské republiky, Kancelati Nejvyssiho soudu Ceské a
Slovenské Federativni Republiky, Kancelati Nejvyssiho soudu Ceské republiky,
Kancelati Nejvyssiho soudu Slovenské republiky, v prezidiu Ceskoslovenské
akademie véd a v predsednictvu Slovenské akademie véd, a u Nejvyssiho spravniho
soudu,
e)v Ceskoslovenském rozhlase, Ceském rozhlase, Slovenském rozhlase,
Ceskoslovenské televizi, Ceské televizi, Slovenské televizi, Ceskoslovenské tiskové
kancelati, Ceskoslovenské tiskové kancelaii Ceské republiky a Ceskoslovenské
tiskové kancelati Slovenské republiky,
f) ve statnich podnicich, statnich organizacich, akciovych spolecnostech, kde
vétSinovym akcionafem je stat, v podnicich zahrani¢niho obchodu, ve statni
organizaci Ceskoslovenské statni drahy, statnich fondech, ve statnich penéznich
ustavech a Statni bance ¢eskoslovenské,
g) v ufadech uzemnich samospravnych celk,
pokud se dale nestanovi jinak.
(2) Funkcemi podle § 1 odst. 1 pism. b) se rozumi v Ceskoslovenské armadé a na
federalnim ministerstvu obrany funkce s planovanou hodnosti plukovnik a general a
funkce vojenskych ptidélenci.
(3) Funkcemi podle § 1 odst. 1 pism. ) se rozumi funkce vedouciho organizace a
vedoucich pracovnikil v jeho pfimé fidici plisobnosti. Na vysokych Skolach a na
vetejnych vysokych skolach® se témito funkcemi rozuméji rovnéz funkce volenych
akademickych funkcionaiti a funkce schvalované akademickym senatem vysoké
Skoly a fakulty. Funkcemi podle odstavce 1 pism. g) se rozumi funkce vedouciho
ufadu a vedoucich ufednikd.
(4) Tento zékon stanovi téZ n¢které dalsi predpoklady pro vykon funkce soudce,
ptisediciho, prokuratora, vySetfovatele prokuratury, statniho notare, statniho arbitra a
pro osoby vykondvajici ¢innost justi¢éniho cekatele, pravniho ¢ekatele prokuratury,
notafského Cekatele a arbitrazniho cekatele.
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(5) Tento zékon stanovi téZ podminky spolehlivosti pro moznost provozovani
nékterych koncesovanych Zivnosti.

1) § 27 odst. 2 zakona ¢. 455/1991 Sb., o zivnostenském podnikani (zivnostensky
zakon), a ptiloha ¢. 3 tohoto zédkona.

2) § 16 odst. 1 pism. c¢) zdkona €. 334/1991 Sb.1, o sluzebnim poméru policisti
zatazenych ve Federalnim policejnim sboru a Sboru hradni policie.

3) § 59 odst. 2 az 4 zdkoniku prace.

5) Zékon €. 111/1998 Sb., o vysokych skolach a o zméné a doplnéni dalSich zakont
(zédkon o vysokych Skolach), ve znéni pozdéjsich predpist.

§2
(1) Predpokladem pro vykon funkce uvedené v § 1 je, Ze obcan v obdobi od 25. 2.
1948 do 17. 11. 1989 nebyl
a) ptislusnikem Sboru narodni bezpecnosti zafazenym ve slozce Statni bezpecnosti,
b) evidovan v materidlech Statni bezpe¢nosti jako rezident, agent, drzitel
proptjceného bytu, drzitel konspira¢niho bytu, informator nebo ideovy
spolupracovnik Statni bezpecnosti,
¢) (ztratilo u¢innost)
d) tajemnikem organu Komunistické strany Ceskoslovenska nebo Komunistické
strany Slovenska od stupné okresniho nebo jemu na roven postavené¢ho vyboru vyse,
¢lenem piedsednictva téchto vybori, ¢lenem ustfedniho vyboru Komunistické strany
Ceskoslovenska nebo tstfedniho vyboru Komunistické strany Slovenska, ¢lenem
Byra pro fizeni stranické prace v ¢eskych zemich nebo ¢lenem Vyboru pro fizeni
stranické prace v ¢eskych zemich, s vyjimkou téch, ktefi tyto funkce zastavali pouze v
obdobiod 1. 1. 1968 do 1. 5. 1969,
e) pracovnikem aparatu organti uvedenych pod pismenem d) na tseku politického
tfizeni Sboru ndrodni bezpecnosti,
f) ptisluSnikem Lidovych milici,
g) ¢lenem akéniho vyboru Narodni fronty po 25. 2. 1948, provérkovych komisi po 25.
2. 1948 nebo provérkovych a normaliza¢nich komisi po 21. 8. 1968,
h) studentem na Vysoké Skole Felixe Edmundovic¢e Dzerzinského pii Rad¢ ministri
Svazu sovétskych socialistickych republik pro piislusniky Statni bezpecnosti. Vysoké
Skole ministerstva vnitra Svazu sovétskych socialistickych republik pro pfislusniky
Veftejné bezpecnosti, Vyssi politické Skole ministerstva Svazu sovétskych
socialistickych republik nebo védeckym aspirantem anebo ucastnikem kurst delSich
nez 3 mésice na téchto Skolach.
(2) ztratil u¢innost
(3) ztratil u¢innost

§3
(1) Pfedpokladem pro vykon funkci podle § 1 ve federdlnim ministerstvu vnitra,
Federalni bezpecnostni informacni sluzb¢, ve Federdlnim policejnim sboru a Sboru
hradni policie je, ze ob¢an v obdobi od 25. 2. 1948 do 17. 11. 1989 nebyl
a) ptislusnikem Sboru narodni bezpecnosti zafazenym ve slozce Statni bezpecnosti na
useku s kontrarozvédnym zaméfenim,
b) zatazen na funkci nacelnika odboru a vyssi ve slozce Statni bezpecnosti,
¢) studentem na Vysoké Skole Felixe Edmundovic¢e Dzerzinského pfi Rad¢ ministra
Svazu sovétskych socialistickych republik pro piislusniky Statni bezpe¢nosti, Vysoké
Skole ministerstva vnitra Svazu sovétskych socialistickych republik pro pfislusniky
Veftejné bezpecnosti, Vyssi politické Skole ministerstva vnitra Svazu sovétskych
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socialistickych republik nebo védeckym aspirantem anebo ucastnikem kurst delSich
nez 3 mésice na téchto Skolach,

d) ve Sboru narodni bezpec¢nosti ve funkci tajemnika hlavniho vyboru Komunistické
strany Ceskoslovenska nebo hlavniho vyboru Komunistické strany Slovenska, &lenem
hlavniho vyboru Komunistické strany Ceskoslovenska nebo hlavniho vyboru
Komunistické strany Slovenska, ¢lenem celoutvarového vyboru Komunistické strany
Ceskoslovenska anebo celoutvarového vyboru Komunistické strany Slovenska nebo
ptislusnikem Sboru narodni bezpecnosti zatazenym ve Sprave pro
politickovychovnou, vzdé¢lavaci, kulturni a propagacni ¢innost federalniho
ministerstva vnitra,

e) osobou uvedenou v § 2 odst. 1 pism. b) az g).

(2) ztratil u¢innost

§4
(1) Skutecnosti uvedené v § 2 odst. 1 pism. a) a b) doklada obcan osvédcenim
vydanym federalnim ministerstvem vnitra.
(2) ztratil u¢innost
(3) Skutecnosti uvedené v § 2 odst. 1 pism. d) az h) dokldda obc¢an Cestnym
prohlasenim.
(4) ztratil u¢innost

§5
Obcan, ktery ma vykonavat funkci v organu nebo organizaci uvedenych v § 1,
predklada osvédceni, Cestné prohlaseni, popiipad¢ nalez vedoucimu tohoto organu
nebo organizace. O vydani osvéd€eni zada federalni ministerstvo vnitra ob¢an, pokud
dale neni uvedeno jinak.

§6
(1) Namisto obc¢ana, ktery mé vykonavat funkci uvedenou v § 1, nebo obcana, ktery
takovou funkci ke dni t¢innosti tohoto zdkona vykonava, zada federalni ministerstvo
vnitra o vydavani osvédcenti,
a) jde-li o obcana, ktery je do funkce volen, ten organ, jemuz tato volba pfislusi,
b) jde-li 0 obcana, ktery je do funkce jmenovan, ten organ, jemuz jmenovani ob¢ana
do této funkce pfislusi,
¢) jde-1i o obcana, ktery je do funkce ustanoven, ten orgédn, jemuz toto ustanovovani
prislusi.
Vedouci organu nebo organizace zaroven tohoto ob¢ana upozorni, Ze je mu povinen
ptedlozit osvédceni do 30 dnti po jeho doruceni.
(2) Zadost o vydani osvédéeni namisto ob¢ana, ktery ke dni u¢innosti tohoto zdkona
vykonava funkci uvedenou v § 1, musi byt zaslana federdlnimu ministerstvu vnitra
nejpozdéji do 30 dnil ode dne ucinnosti tohoto zakona.
(3) Federalni ministerstvo vnitra zaSle osvédceni ob¢anu, jehoz se tyka, nejpozdéji do
60 dnii ode dne doruceni Zadosti a soucasné o zaslani tohoto osvéd¢eni vyrozumi
toho, kdo o vydani osvéd¢eni pozadal.
(4) Jestlize obcan, ktery ke dni u€innosti tohoto zdkona vykonava funkci uvedenou v
§ 1, neptedlozi osvédceni vedoucimu organu nebo organizace do 30 dnti po jeho
obdrzeni, pozada vedouci organu nebo organizace do sedmi dnti federalni
ministerstvo vnitra o zaslani opisu osvédcéeni.

§7
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Prezident Ceské a Slovenské Federativni Republiky, pfedsednictvo Federalniho
shromazdéni, predsednictvo Ceské narodni rady, predsednictvo Slovenské narodni
rady, vlada Ceské a Slovenské Federativni Republiky, vldda Ceské republiky a vlada
Slovenské republiky, generalni prokurator Ceské a Slovenské Federativni Republiky,
generalni prokurator Ceské republiky a generalni prokurator Slovenské republiky
pozadaji federalni ministerstvo vnitra o vydani osvédceni o osobach v souvislosti s
vykonem funkci zakladdanych jmenovanim, u kterych jim toto pravo ptislusi podle
zvlastnich ptedpisi. Federdlni ministerstvo vnitra je povinno této zadosti neprodlené
vyhovét.

§8
(1) Kazdy obcan starsi 18 let ma pravo si pozadat federalni ministerstvo vnitra o
vydani osvédceni podle § 2 odst.odst. 1 pism. a), b) a c), poptipadé i nalezu podle §
13.
(2) Zadost o vydani osvédéeni musi byt opatfena kolkovou znamkou v hodnoté 200
K¢s a tfedné ovéfenym podpisem zadatele.

§9
(1) Osvédceni vydava federdlni ministerstvo vnitra a dorucuje je obanovi do
vlastnich rukou; to neplati, vydava-li osvédceni podle § 7.
(2) Jsou-li podklady pro vydani osvédceni v drzeni jiného statniho orgénu, je tento
organ povinen na zadost federalniho ministerstva vnitra poskytnout do sedmi dnti
tomuto ministerstvu veskeré podklady a dalsi informace potiebné pro vydani
osveédceni.

§ 10
Osvédceni, nalez a Gidaje v nich uvedené nejsou pro ucely tohoto zékona a pro ucely
soudniho fizeni utajovanymi informacemi.

§11
ztratil 0¢innost

§12
ztratil 0¢innost

§13
ztratil 0¢innost

§ 14
(1) Nespliiuje-li obcan pro vykon funkce ptedpoklady uvedené v § 2, skonc¢i pracovni
pomér vypoveédi danou organizaci nejpozdéji do 15 dnli ode dne, kdy se organizace o
tom dozvédéla, pokud nedojde ke skonceni pracovniho poméru dohodou nebo jinym
kterd je uvedena v § 1.
(2) Ustanoveni odstavce 1 plati obdobné pro skonceni sluzebniho poméru
propusténim,  pokud ob&an nespliiuje pro vykon funkce predpoklady uvedené v § 3.
(3) Odmitl-1i obcan ucinit Cestné prohlaseni o skute¢nostech uvedenych v § 2 odst. 1
pism. d) az h), nebo je-li Cestné prohlaseni nepravdivé, postupuje se podle odstavce 1
nebo 2.
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2) § 16 odst. 1 pism. c¢) zdkona €. 334/1991 Sb.1, o sluzebnim poméru policisti
zatazenych ve Federalnim policejnim sboru a Sboru hradni policie.
4) Zékon €. 83/1990 Sb. o sdruzovani ob¢antl, ve znéni zdkona ¢. 300/1990 Sb.

§ 15
Nesplituje-li prokurator nebo vysetfovatel prokuratury pro vykon funkce ptedpoklady
uvedené v § 2, je tato skutenost divodem pro skonceni jeho pracovniho poméru.

§ 16
Za podminek uvedenych v § 14 odst. 1 poda piislusny organ navrh na odvolani
soudce nebo ptisediciho z jeho funkce.

§ 17
Na skonceni pracovniho poméru podle § 14 a 15 se nevztahuji ustanoveni zdkoniku
prace o moZznosti organizace dat vypoveéd’ jen s piedchozim souhlasem piislusného
odborového organu. ¥
3) § 59 odst. 2 az 4 zdkoniku prace.
5) Zékon €. 111/1998 Sb., o vysokych Skolach a o zméné a doplnéni dalSich zakont
(zé&kon o vysokych Skolach), ve znéni pozdéjsich predpist.

§ 18
(1) ztratil u¢innost
(2) Neplatnost skonceni pracovniho nebo sluzebniho poméru mize obcan uplatnit u
soudu nejpozdéji ve lhiteé dvou mésicii ode dne, kdy mél pracovni nebo sluzebni
pomeér skoncit. K fizeni je ptislusSny krajsky soud podle mista trvalého pobytu obc¢ana,
a to jako soud prvniho stupné.

§ 19
Zvetejiiovani skutecnosti uvedenych v osvédceni nebo v nalezu nebo zvetejnovani
osvédeni nebo nalezu samotného, jakoz i zvetejiiovani jakychkoli podkladii k jejich
vypracovani, je bez pfedchoziho pisemného souhlasu obfana zakazano.

§ 20
Ustanoveni § 1 az 3 se nevztahuje na obCany narozené po 1. prosinci 1971. Po téchto
obcanech se nevyzaduje osvédceni ani Cestné prohlaseni podle § 4 tohoto zakona.

§ 21
(1) Vydavatelé periodického tisku a provozovatelé rozhlasového a televizniho
vysilani, agenturniho zpravodajstvi a audiovizudlnich poradii na zaklad¢ ud€leného
opravnéni (licence) mohou sami za sebe nebo po predchozim pisemném souhlasu za
pracovnika, kterého zaméstnavaji a ktery se podili na tvorbé myslenkového obsahu
uvedenych sdélovacich prostfedkil, pozadat federdlni ministerstvo vnitra o vydani
osvédceni nebo komisi o vydani nalezu; ustanoveni § 6 odst. 3, § 9 odst. 1, § 10, 12,
13, § 18 az § 20 tohoto zdkona plati pro tyto piipady obdobné.
(2) Predsedové nebo jim na roven postaveni piedstavitelé politickych stran,
politickych hnuti a sdruzeni ¥ mohou za sebe nebo za ¢lena vedeni politické strany,
politického hnuti nebo sdruzeni pozadat po jeho pfedchozim pisemném souhlasu
federalni ministerstvo vnitra o vydani osvédceni nebo komisi ustanovenou podle § 11
0 vydani ndlezu. Ustanoveni uvedend v odstavci 1 plati pro tyto vztahy obdobné¢.
4) Zékon €. 83/1990 Sb. o sdruzovani ob¢antl, ve znéni zdkona ¢. 300/1990 Sb.
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§22
(1) Zmocni-li zikony narodnich rad ministry vnitra a ministry spravedlnosti Ceské
republiky a Slovenské republiky ke zjiStovani skutecnosti uvedenych v § 2 odst. 1,
jsou federalni ministerstvo vnitra a komise povinny vyhovét jejich Zadostem o vydani
osveédceni nebo nalezu.
(2) Zpiisob ukonéeni sluzebniho poméru piisluinikti Vézenské sluzby Ceské
republiky a Sboru vézeniské a justicni straze Slovenské republiky a policistti
zatazenych v Policii Ceské republiky a Policejnim sboru Slovenské republiky stanovi
zakony narodnich rad.

§23
Tento zédkon nabyva u¢innosti dnem vyhlaseni.

(Czech Lustration Act of 1991 — English Version)

Act No. 451/1991 Sb. of 4th October 1991

by which several further conditions of service are determined for several
posts in state bodies and organizations of the Czech and Slovak
Federative Republic, the Czech Republic and the Slovak Republic.

The Federal Parliament of the Czech and Slovak Federative Republic has passed
the following law:

Section 1

1) This law determines some further conditions of service for posts filled by election,
nomination or appointment

a) in bodies of the state administration of the Czech and Slovak Federative Republic,
the Czech Republic and the Slovak Republic, b) in the Czechoslovak army,

c¢) in the Federal Security Information Service, Federal Police Force, the Castle Police
Guards,

d) in the Czech and Slovak Federative Republic President's Office, the Federal
Parliament Office, the Czech National Council Office, or the Slovak National
Council Office, in a Czech and Slovak Federative Republic government department,
Czech Republic government department, or Slovak Republic government department,
the Office of the Constitutional Court of the Czech and Slovak Federative Republic,
Office of the Constitutional Court of the Czech Republic, Office of the
Constitutional Court of the Slovak Republic, Office of the Supreme Court of the
Czech and Slovak Federative Republic, Office of the Supreme Court of the Czech
Republic and Office of the Supreme Court of the Slovak Republic, in the presidium of
the Czechoslovak Academy of Science and in the board of the Slovak Academy of
Science,

e) in the Czechoslovak Radio, Czech Radio, Slovak Radio, Czechoslovak Television,
Czech Television, Slovak Television; Czechoslovak Press Agency (CTK),
Czechoslovak Press Agency of the Czech Republic and Czechoslovak Press Agency
of the Slovak Republic,

f) in state firms, state organisations, share-holding companies in which the largest
share-holder is the state, foreign trade companies, the state organisation the
Czechoslovak State Railways, state funds, state financial institutions and the
Czechoslovak State Bank, unless it is later stated otherwise.
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2) Posts according to section 1, para. 1, clause b) in the Czechoslovak army and in
the federal ministry of defence are understood to mean posts leading to the rank of
colonel and general, and the posts of military attaches.

3) Posts according to section 1, para. 1, f) are understood to mean posts of head of
an organisation and employees in charge of the direct running of its operation. In
colleges these posts are likewise understood to mean the posts of elected academic
officials and posts approved by the academic senate.

4) This law also determines some further conditions of service for the posts of judge,
associate judge, prosecutor, investigator of the prosecution, state notary, state
arbiter, and for persons serving as judicial pretender, legal pretender of the
prosecution, notarial pretender and arbitration pretender.

5) This law also determines conditions of credibility to enable the operation of some
licenced businesses. 1)

Section 2

1) A condition of service for a post named in sect. 1 is that the citizen during the
period 25. 2. 1948 to 17. 11. 1989 was not

a) an officer of the National Security Corps engaged in the State Security Service.
b) recorded in the materials of the State Security Service as a resident, agent, or
occupier of an apartment lent to the State Security Service, or used as a place of
conspiracy, an informer, or an ideological collaborator of the State Security
Service.

c¢) a conscious collaborator of the State Security Service

d) a Secretary of a branch of the Communist Party of Czechoslovakia or
Communist Party of Slovakia from the district or similar level upwards or in the
rank of a high standing committee official of the above, a member of the presidium
of these committees, a member of the Central Committee of the Communist Party
of Czechoslovakia or the Central Committee of the Communist Party of Slovakia,
a member of the Executive Bureau for Party Work in Bohemia or a member of the
Executive Committee for Party Work in Bohemia, with the exception of those
who only filled these posts in the period 1. 1. 1968 to 1. 5. 1969.

e) an employee of the system of structures named in clause d) in the division in
charge of the political running of the National Security Corps.

1) Section 27, para. 2, of law no. /1991 coll. on contractual business and annex No.
3 of this law.

f) an officer of the People's Militia

g) a member of the action committee of the National Front after 25. 2. 1948, the
vetting committee after 25. 2. 1948 or the vitting and normalisation committee
after 21. 8. 1968.

h) a student at the Felix Edmundovic Dzerzinky training college at the Council of
Ministers of the USSR for officers of the State Security Service, the Training
College of the USSR Ministry of the Interior for officers of the Public Security
Service, the Higher Political School of the USSR Ministry of the Interior, or a
postgraduate or participant of courses lasting longer than 3 months in these
schools.

2) Conscious cooperation with the State Security Service according to para. 1 clause
¢) . is understood for the purposes of this law to mean that the citizen was recorded
in the materials of the State Security Service as a confident, candidate for secret
service cooperation or a reliable secret service collaborator and who knew that he
had contact with an officer of the National Security Corps and that he submitted
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information to him in the form of confidential dealing or carried out for him set
tasks.

3) In justified cases the minister of defence of the Czech and Slovak Federative
Republic may exempt the condition according to para. 1. clause a) if its
implementation would affect important security interests of the state and the aim of
this law is not challenged.

Section 3

1) A condition of service for a post according to section 1 in the federal ministry of
the interior, the Federal Security Information Service, the Federal Police Force and
the Castle Police Guards is that the citizen during the period 25th February 1948 to
17th November 1989 was not

a) An officer of the National Security Corps engaged in the State Security Service in a
section with a counterintelligence orientation.

b) employed in the post of head of department and higher up in the State Security
Service,

c) a student at the Felix Edmundovic Dzerzinsky Training College at the Council of
Ministers of the USSR for officers of the State Security Service, the Training College
of the USSR Ministry of the Interior, or a postgraduate or participant of courses
lasting longer than 3 months in these schools.

d) in the National Security Corps in the post of secretary of the main committee of
the Communist Party of Czechoslovakia, or the main committee of the Communist
Party of Slovakia, a member of the main committee of the Communist Party of
Czechoslovakia or the main committee of the Communist Party of Slovakia, a
member of the all-party committee of the Communist Party of Czechoslovakia or
the all-party committee of the Communist Party of Slovakia, or an officer of the
National Security Corps engaged in the Department for political education and
educational, cultural and propaganda activity of the federal ministry of the interior.

e) a person mentioned in section 2 para. 1 clause b) to g).

2) In justified cases the minister of the interior of the Czech and Slovak Federative
Republic, the director of the Federal Security Information Service and the director of
the Federal Police Force may exempt the condition under paragraph 1 clause a) if its
implementation would affect important security interests of the state and the aim of
this law is not challenged.

Section 4

1) The citizen will demonstrate the facts stated in section 2 para. 1. clause a) and b)
with a certificate issued by the federal ministry of the interior.

2) The citizen will demonstrate the facts stated in section 2 para. 1 clause c¢) with a
certificate issued by the federal ministry of the interior, or as the case may be with
the adjudication of the commission according to section 11.

3) The citizen will demonstrate the facts stated in section 2 para. 1, clause d) to h)
with an affidavit.

4) The citizen is obliged before taking up a post stated in section 1 to submit a
declaration saying that he was not and is not a collaborator with any foreign
intelligence or reconnaissance services.

Section §

A citizen who is to serve in a post in a body or organisation named in section 1, will
submit the certificate, affidavit, or adjudication as the case may be, to the chief of
this body or organisation. The citizen will request the federal ministry of the interior
to issue a certificate, unless it is stated otherwise.
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Section 6

1) Instead of the citizen who is to serve in a post named in section 1 or who is
serving in such a post on the day this law came into effect, the person who requests
the federal ministry of the interior to issue a certificate will be:

a) in the case of a citizen elected to a post, the body concerned with the election,
b) in the case of a citizen nominated for a post, the body concerned with the
nomination of the citizen for this post,

c) in the case of a citizen appointed to a post, the body concerned with the
appointment.

The chief of the body or organization will at the same time warn the citizen that
he is obliged to submit the certificate within 30 days of receiving it.

2) A request for a certificate made for a citizen who is serving in the post as
stated in section 1 on the day this law come into effect, must be sent to the
federal ministry of the interior within 30 days at the latest of the date this law
comes into effect.

3) The federal ministry of the interior will send the certificate to the citizen
concerned within 60 days at the latest of the date the request was received, and
at the same time as this certificate is sent will inform the person who requested
the certificate.

4) If the citizen who is serving in a post mentioned in section 1 on the day this
law comes into effect does not submit the certificate to the chief of the body or
organization within 30 days of obtaining it, the chief of the body or organization
will request the federal ministry of the interior within seven days to send a copy
of the certificate.

Section 7

The President of the Czech and Slovak Federative Republic, the Presidency of the
Federal Parliament, the Chair of the Czech National Council, the Chair of the
Slovak National Council, the government of the Czech and Slovak Federative
Republic, the government of the Czech Republic, and the government of the Slovak
Republic, the general prosecutor of the Czech and Slovak Federative Republic, the
general prosecutor of the Czech Republic, and the general prosecutor of the Slovak
Republic, will request the federal ministry of the interior to issue a certificate on
persons in connection with service in posts established by appointment, for which
they have this right according to special provisions. The federal ministry of the
interior is obliged to comply with this request without delay.

Section 8

1) Each citizen aged over 18 has the right to request the federal ministry of the
interior to issue a certificate according to section 2 para . 1. clause a) , b) , and c) ,
and in the case of an adjudication by the commission according to section 13.

2) A request for a certificate must be accompanied by a duty stamp to the value of
200 crowns and the officially certified signature of the applicant.

Section 9

1) The federal ministry of the interior will issue the certificate and deliver it to the
citizen in person; this does not apply in the case of a certificate issued according to
section 7.

2) If there are working documents, needed for issuing certificates, held by a different
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state body, this body is obliged on the request of the federal ministry of the interior
to provide to this ministry within seven days all the documents and other
information necessary for the issuing of a certificate.

Section 10

Certificates, an adjudication and the above details are not official secrets for the
purposes of this law and for the purposes of the court system.

Section 11

1) To verify the facts mentioned in section 2 para. 1 clause ¢) to h) an independent
commission ( hereafter only "commission" ) will be established, attached to the
federal ministry of the interior. The commission will be composed of a chairperson,
vice-chairperson and other members.

2) The chairperson, vice-chairperson and one member of the commission will be
nominated and dismissed by the presidency of the Federal parliament from among
citizens who are unimpeachable and are not deputies of the Federal Parliament. If the
chairperson of the commission is a citizen of the Czech Republic, the vice-
chairperson of the commission shall be a citizen of the Slovak Republic and vice-
versa.

3) The minister of the interior of the Czech and Slovak Federative Republic will
nominate and dismiss two members of the commission from the ranks of the
employees of the federal ministry of the interior and at the same time will ensure
that the post of secretary of the commission will be occupied by one of these
employees; one member of the commission will be nominated and dismissed by the
director of the Federal Security Information Service; one member of the committee
will be nominated and dismissed by the minister of defence of the Czech and Slovak
Federative Republic; around three members of the commission will be nominated and
dismissed by the presidency of the Czech National Council and the presidency of the
Slovak National Council from the ranks of citizens who are unimpeachable and are
not deputies in the Czech National Council of the Slovak National Council; one
member of the commission will be nominated and dismissed by the minister of the
interior of the Slovak Republic, chosen from among the ranks of the employees of
these ministries. Members of the commission by the nomination of ministries and the
director of the Federal Security Information Service must have completed legal
training; for the purposes of this law training obtained at the National Security Corps
Training School is not considered.

4) Membership of the commission is non-replaceable. Serving in a post in the
commission is another office in the common in interest for which paid time off work
applies.

5) The work of the commission is secured by the federal ministry of the interior.

Section 12

1) The commission is qualified to proceed if the chairperson or the vice-chairperson
of the commission and at least seven of the other members of the commission are
present. The proceedings of the commission are closed to the public.

2) The citizen to whom the procedure relates must have a chance to become
acquainted with all the evidence including written working documents about him.
During the proceedings of the commission he must be given a chance to express his
opinion on all the evidence.

3) Invited persons are obliged to report to the commission, to tell the truth and not
remain silent.

4) The penal code is suitably valid with regard to the obligation to testify, and to
summonses, appearances, the ban on questioning, right to refuse to testify, right to
reimbursement of costs for testifying and on the requesting of an expert and his
obligations.
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Section 13

1) The commission starts the procedure on the basis of an application which

a) may submitted by a citizen who has obtained a certificate saying he is a person
mentioned in section 2 para. 1 clause c).

b) may submitted by a citizen who asserts that the affidavit of the person serving in a
post mentioned in section 1 is false. In initiating the procedure the citizen is obliged
to put down a deposit to the amount of 1 000 crowns, which will be returned to him if
in the course of the procedure he proves that his application was warranted.

¢) may be submitted by an organization if it has doubts about the truthfulness of the
affidavit of the citizen who its to serve in a post mentioned in section 1.

2) The commission will issue an adjudication, within 60 days of the date the request
was received, which will state whether or not a citizen is a person mentioned in
section 2 para. 1 clause ¢) to h) . The adjudication must be substantiated.

3) If a citizen, who otherwise does not fulfil the conditions of service for a post
stated in section 2, proves that afterwards, when he stopped being in the position of a
person named in section 2 para. 1 clause d) - h) , he was apprehended under the law
on court rehabilitation, stated in section 2 of law no. 119/1990 coll., and that he was
according to this law subject to rehabilitation, the commission will decide that he
fulfils the conditions of service for the post stated in section 1.

4) The commission will send the adjudication to the citizen whom it concerns, and
when sending it will inform the person who submitted the application for adjudication
at the start of the procedure.

5) If it is stated in the adjudication that the citizen is not a person stated in section 2
para. 1 clause c) , this fact will be indicated in all the evidence and working
documents, after which this evidence and these working papers cannot be further used
in relation to the citizen.

Section 14

1) If the citizen does not fulfil the conditions of service for a post stated in section 2,
his employment will terminate by means of a notice to quit given by the organisation
within 15 days at the latest of the day the organisation learns the news, unless it
happens that his employment is terminated by agreement or in another way within a
shorter period of time, or unless it happens that the citizen is employed in a post
other than one stated in section 1.

2) The provision of paragraph 1 likewise applies to the termination of service by
dismissal 2) , unless the citizen fulfils the conditions of service for a post as
mentioned in section 3.

3) If the citizen refuses to sign the affidavit on the facts mentioned in section 2 para.
1, clauses d) to h) , or if the affidavit is false, the procedure will be as in para. 1 or 2.
4) Section 16 para. 1 clause c¢) of law no. 334/1991 coll. on the service of police

officers engaged in the Federal Police force and the Castle Police Guards.

Section 15

If a prosecutor or investigator of the prosecution does not fulfil the conditions of
service for a post as mentioned in section 2, this fact is a reason for terminating his
employment.

Section 16

In the conditions mentioned in section 14 para. 1 the relevant body will
submit an application for the removal of a judge or associate judge from his
post.

Section 17
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The provision of the labour code on the possibility for an organisation to give notice
only with the advance agreement of the respective trade union organisation does not
apply in the case of termination of employment according to section 14 and 15. 3)

Section 18

1) If the citizen insists that the details stated in the adjudication are false, he may
request the court for a revision of the content of this adjudication within two
months at the latest of the date the adjudication was received. The county court in
the citizen's place of permanent residence is qualified to conduct the proceedings, as
a court of the first degree.

2) The citizen may claim in court the invalidity of having his employment or service
terminated, within a deadline of two months from the day the employment or
service was to end. The county court in the citizen's place of permanent residence is
qualified to conduct the proceedings, as a court of the first degree.

Section 19

It is forbidden to release to the public the facts stated in the certificate or the
adjudication, or to release to the public the certificate or adjudication themselves, as
well as any working papers needed to elaborate them, without the advance written
agreement of the citizen.

3) Section 59 para. 2 to 4 of the labour code.

Section 20

Any witness, specialist or interpreter who states a falsehood to the commission
regarding a circumstance which has essential significance for the adjudication or is
deliberately silent about such a circumstance, will be sentenced to imprisonment for
up to three years or to a fine.

Section 21

1) Publishers of the periodical press and operators of radio and television
broadcasting, a press agency and audiovisual programmes on the basis of a granted
authorisation (Licence) may request, for themselves or after advance written
agreement for the employee whom they are employing and who is involved in
producing ideas for the said mass media, a certificate from the federal ministry of the
interior or an adjudication from the commission: the provision of section 6 para. 3,
section 9 para. 1, sections 10, 12, 13, and 18-20 of this agreement likewise apply in
these cases.

2) The chairpersons or those in the position of representatives of political parties,
political movements and associations may, for themselves or for a member of the
leadership of a political party, political movement or association after advance
written agreement, request the federal ministry of the interior to issue a certificate or
the commission stated according to section 11 to issue an adjudication. The
provisions mentioned in paragraph 1 likewise extend to these relations.

Section 22

1) If the laws of the national councils empower the ministers of the interior and the
ministers of justice in the Czech Republic and Slovak Republic to ascertain the facts
mentioned in section 2 para. 1, the federal ministry of the interior and the
commission are obliged to comply with their requests for a certificate or adjudication.
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2) The method of termination of service of an officer of the corrective training
corps and police officers employed in the Police of the Czech Republic and Police
Force of the Slovak Republic is determined by the laws of the national councils.

Section 23
This law comes into effect on the day it is declared and is valid until 31st
December 1996.

The President of the Czech and Slovak Federative Republic

Prime Minister of the CSFR government
Chairperson of the Federal Parliament
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Appendix V

Czech IPA
Czech Letter Czech Word IPA English Word
Aa Tam (There) a a in aaaa
Bb Den (Day) b e in get
Cc Noc (Night) s ts in cats
D d Dva (Two) d din dog
Ee Den (Day) € e in get
Ff Fazole (Bean) f fin film
Gg Gauc (Couch) g g in get
H h Hlava (Head) A h in hair (never
dropped)
Ii Pivo (Beer) I e in enough
(same as y)
Jj Jeden (One) j y in yes
K k Kolo (Bike) k c in scold
LI Lavice (Desk) I l'in love
M m Matka (Mother) | m m in mother
N n Noc (Night) n n in night
Oo Oko (Eye) 0 0 in orange
Pp Pole (Field) p p in pole
Qq Kvér (Rifles) kv k asin gin
quiet, v as in
ve in very
Rr Rok (Year) r rin river, but
rolled
Ss Sedam (Sevem) | s S as in seven
Tt Teta (Aunt) t t as in time
Uu Nula (Zero) u 00 as in stool
Vv Voda (Water) \Y% v in vodka
W w Wals (Waltz) \ v as in vault
X X Xanton ks X in Xxanthone
Yy Syn (Son) I e in enough
(same as y)
Zz Zitra z z in zipper
(Tomorrow)
Dz Not a letter, (o 4 ‘gin and juice’
single sound
Dz Not a letter, dz ‘adze’
single sound
S Skola (School) | [ Sh as in Ship
Eé& P&t (Five) je y in yes
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06 DOm o! 0 in more
(Cathedral)

77 Zena (Woman) |3 zh in measure

Yy Vylet (Trip) il ee in seen

0a Stdl (Table) ur 00 in stool

Uu Usta (Mouth) ur 00 in stool

Tt Trat (Track) C ‘ty’ in ‘best yet’

R Reka (River) r ‘rzh’ but with
the r rolled

N KUf (Horse) n ni in onion

Ii Vino (Wine) il ee in seen

Eé Mléko (Milk) 1 a in care

d D Ted (Now) 3 ‘dyeh’ said as
one syllable
vino

A3 a

C¢ Cislo (Number) |4 ch in church

Polish IPA:

Polish Letter

Polish Word IPA

English Word

A a

Album (Album) |a

Between the a
sounds in cat

and car

Bb Balon (Baloon) |b b in bike

Cc Cyfra (Number) | ts ch in child

D d Droga (Road) d d in door

Ee Epoka (Era) 3 Similar to e in
bed

Ff Francja f fin feist

(France)

Gg Gtowa (Head) g g in girl

H h Honor (Honor) | x Like ch in the
Scottish
pronunciation of
loch

Ii India (India) [ y in yes

Jj Jajko (Egg) j y in yes

K k Konto (Account) | k k in skew

LI Lampa (Lamp) || | in lion

M m Matka (Mother) | m m in Mile

N n Nuda n n in nile

(Boredom)
Oo Opcja (Option) |9 Between the

vowel sounds of
pot (British
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pronunciation)
and walk
Pp Partja (Party) p p in spike
Rr Rower (Bike) r A rolled r sound
like in Spanish
rojo
Ss Sowa (Owl) S S in sign
Tt Torba (Bag) t t in stow
Uu Uwaga u Like the vowel
(Warning) of boot, but
shorter
W w Waga (Scale) \Y v in vile
Yy Igrek 1 Between the
vowels of pit
and put
Zz Zebra (Zebra) z z in Zaire
77 Zrodio (Stream) | 2z si in vision
Czcz Czekolada ts ch in child
(Chocolate)
Zz Ze (Because) 74 harder si in
vision
Rz rz Rzadkie (rare) Z si in vision, roll
the rz together
Ch ch Chodzi (as) X Like ch in the
Scottish
pronunciation of
Loch
Sz sz Szukac (search) | s sh in shore
N n n ny in canyon
Dz dz dz j in jeep
Dz dz Dziatka (Plot) dz j in jeep
Si si Said (Sit) [ sh in she
S$ Sciana (Wall)  |s sh in she
Ee € A nasal e sound
Aa 5 A nasa o sound
06 Osma u Like the vowel
(Seventh) of boot but
shorter
L tabedz (Swan) |w W in way
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