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Editorial note

For the transliteration of Chinese, Hanyu Pinyin is used. Chinese characters are used in
their simplified form. Uyghur names are translitered using the Latin Script Uyghur
(Uyghur Latin yézigi, ULY), developed at Xinjiang University and amended in 2008
by the Xinjiang Uyghur Autonomous Regional Working Committee of Minorities’
Language and Writing. The only exception is the city of Kashgar, which is well known

to Anglophone readers, so its ULY transliteration as Qeshger could cause confusion.



1. Introduction

I do not see how anyone can possibly understand the law or know anything of it, except
memoriter, without getting a clear idea of how it is in fact generated in society and
adapted from age to age to its immediate needs and uses.

(Woodrow Wilson, Annual Meeting of the American Bar Association 1894)

1.1. General background

During the twentieth century, the notion of self-determination became one of the drivers
that changed the world map beyond recognition. Nowadays, the right to self-
determination is considered to be one of the cornerstones of human rights law built on
the autonomy and equality of all human beings. It is to some extent recognized as the
foundational principle by numerous international documents, including the United
Nations Charter, the International Covenant on Economic, Social and Cultural Rights,
and the Declaration on the Granting of Independence to Colonial Countries and Peoples.
However, its complex and multifaceted nature also makes it one of the most
controversial aspects of international law at the same time. Self-determination enables
people to decide about their destiny, free them from oppression, or build a new country;
but it can also cause the opposite, breaking up an existing nation and damaging other
people’s lives. The problematic nature of this right is illustrated by the case of Xinjiang
Uyghur Autonomous Region (XUAR) located in the north-western part of the People’s

Republic of China (PRC).

Xinjiang as a case study was chosen for various reasons. It is the largest administrative
region of the PRC, but is also one of the “autonomous regions” with a eponymous group
other than Han. Inter-ethnic relations between the Uyghurs and the Han, and the
relationship between the Uyghurs and the Chinese state, have been problematic since

the establishment of the PRC, and will be discussed in detail in the following paragraphs.



However, developments in the region over the last two decades show that the situation
has significantly worsened. Numerous violent protests and the existence of mass
incarceration camps for the ethnic and religious minorities suggest the ongoing struggle
of the Uyghurs for self-determination, and the Chinese government for territorial
integrity. As the following paragraphs and chapters will show, these two endeavours

have been divergent, rather than convergent.

PRC’s approach to human rights has been evolving since its establishment. From 1949
until the death of Mao Zedong and the rapid policy shift in the late 1970s and early
1980s, the Marxist class-based notion of rights with Maoist additions was applied
throughout the country (Biddulph and Rosenzweig 2019, 3) and human rights were
rejected as a “capitalist-bourgeois repertoire of ideas that socialism and communism
were meant to overcome” (Pils 2019, 36). The Third Plenum of the 11th CPC Central
Committee in November — December 1978 confirmed the new direction for China by
accepting the “Four modernizations™* as official policy and Deng Xiaoping as a de facto
ruler of the country. With the policy of “Reform and opening up”?, China began to
embrace more aspects of human rights law in its national laws. This was illustrated by
the enactment of the new 1982 Constitution, and later in the 1989 Administrative
Litigation Law, which in theory enabled citizens to sue the government (Pils 2019, 38)
by establishing a principle that the government is also subject to the rule of law (Ma
and Wang 2018, 3). Starting in the 1980s, China also increased its active role in the UN,
as well as engagement within the international human rights system, and adopted many
of basic human rights treaties (Biddulph and Rosenzweig 2019, 3). However, the

increasing level of economic freedoms and prosperity was not equally matched by

! The modernization of agriculture, industry, defence, and science and technology was promoted by Deng
Xiaoping and implemented after the death of Mao Zedong.
2 Gaige kaifang t{{#E /i was a Chinese economic reform under the auspices of Deng Xiaoping.
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increasing levels of civil and political freedoms, which were ideologically blocked by
the so-called “Four cardinal principles™® set by Deng in order to protect the legitimacy
of the CPC as a sole ruling party. This disparity started to seep through Chinese society.
People’s discontent with the situation, fuelled by the economic crisis, began to mobilise

the masses in the mid-1980s and culminated at Tiananmen Square in 1989.

During the Hu-Wen administration* in 2004, the NPC amended the Constitution to
include an explicit reference to human rights by adding a sentence to the existing Article
33, which reads that “[t]he State respects and preserves human rights” (Pils 2019, 41).
The Xi Jinping administration is in many ways reversing the political attitudes of his
predecessors. Instead of further opening up, the regime is closing; instead of
approximating international human rights norms, the government is altering direction
toward its own version of human rights “based on its national conditions” while
“sabotaging” the existing international human rights system (Borger 2018).
Furthermore, China envisages exporting this contested version of human rights to other
countries, where the liberal-democratic form of governance is not compatible with
undemocratic regimes (Pils 2019, 45). This strategy can be illustrated by the 2017
Beijing Declaration of the South-South Human Rights Forum. Its Article 8 states that
“[t]he politicization, selectivity and double standards on human rights issues, and the
abuse of military, economic or other means to interfere in the affairs of other countries
are contrary to the purpose and spirit of human rights” (Xinhua 2017). However, what

is actually meant by politicization and interference are international human rights

% Sixiang jiben yuanze P43t A Ji7 ) these four principles were presented by Deng Xiaoping on March
30, 1979, where he stated that China has to keep to the socialist road, uphold the dictatorship of proletariat,
uphold the leadership of the Communist Party, and uphold Marxism-Leninism and Mao Zedong Thought
(Deng 1979).

4 The PRC leadership of President Hu Jintao and Premier Wen Jiabao, 2003-2013.
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control mechanisms, and global concerns and criticisms about the state of human rights

in the PRC.

According to the PRC State Council’s whitepaper titled China’s ethnic policy and
shared prosperity and development of all ethnic groups®, China is a unified multi-ethnic
country jointly created by the people of all its ethnic groups, which live in unity and
harmonious coexistence. However, it is not a secret that this harmonious coexistence is
highly contested in many regions, not only in Xinjiang, but also in Tibet, or in Inner
Mongolia. The Regional Ethnic Autonomy Law of the People’s Republic of China,®
which came into effect on October 1, 1984 and was amended on February 28, 2001,
states in Article 2 that the “[r]egional autonomy is practiced in areas where ethnic
minorities live in concentrated communities. Ethnic autonomous areas are classified
into autonomous regions, autonomous prefectures and autonomous counties. All ethnic
autonomous areas are integral parts of the People's Republic of China” (NPC 2001).
China has 5 autonomous regions, 30 autonomous prefectures, 120 autonomous counties
(including banners) and 1,256 ethnic townships. 44 of the ethnic minorities have their
own autonomous areas, which altogether cover 64% of the area of the PRC (State

Council 2009a).

The XUAR’, or simply Xinjiang (lit. New Territory), is the PRC’s most extensive
administrative region with the area of 1.6 million sg. km. Already in the 2" millennium
BC, “Xinjiang was a Eurasian crossroads with a diverse population” (Millward 2006,

17). Various non-Han ethnic groups, some of which together form the current Turkic-

5 Zhongguode minzu zhengce yu ge minzu gongtong fanrong fazhan m [E i) B EUR 5 25 RO IL R %
KK

6 Zhonghua renmin gongheguo minzu quyu zizhifa H4& A\ B3 AN E BB X 38 5 612

7 Xinjiang Weiwuer zizhiqu #rE4E 5 /R HiG X
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speaking majority® group in the region, called the Uyghurs, came to the territory of
Xinjiang as nomads in the 9™ century from the area of what is Mongolia today. There
were no Uyghurs at the dawn of the 20" century (Thum 2018, 2) and the present Uyghur
ethno-identity is a 20th-century phenomenon. As Dru Gladney explains, “nomadic
steppe peoples known as the ‘Uygur’ have existed since before the 8" [century], this
identity was lost from the 15" to 20" centuries” (Gladney 1996, 458). Nowadays,
Uyghurs are predominantly Muslims, but before their Islamicization began in the 10"
century, the Turkic peoples of Central Asia including the Uyghurs had been exposed to
various religious traditions, such as Persian Manicheanism, Buddhism, and even

Nestorian Christianity (Gladney 2003, 456).

The Uyghurs were recognized as a nation by both the USSR and the ROC in mid-1930s
(Brophy 2016, 1). However, as Justin Rudelson notes, “Uyghur identity was more
fragmented by social group (intellectuals, peasants, and merchants) and occupation than
by family type, descent, or ethnicity” (Rudelson 1997, 8). This led to an absence of
national history and creation of various separate histories of local heroes (Thum 2012b,

627).

The modern Uyghur identity can be also seen as a reaction to the influx of millions of
Han Chinese into the region and the policies that were imposed on the “local” Xinjiang
people by “others.” The Turkic people living nearby the oases scattered around
Xinjiang, and traditionally differentiating themselves from each other, started to
perceive their shared identity in contrast to the Han Chinese (Moneyhon 2004, 6). Their
different ethnic background, language, and religion contributed to an early mistrust

from the Han Chinese majority. This can be illustrated by Wolfram Eberhard, citing a

8 According to the 2019 XUAR Statistical Yearbook, 11,678,600 Uyghurs live in Xinjiang, which is
51,14% of the total population in the region.
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description of the situation by a “Turk of the small town of Liikchiin”,® who told him
that ’[t]here was an old town, in which the local Dungans and the Chinese lived, and a
new town, in which Turks lived...[t]he Turks seemed to feel that the presence of
Chinese merchants was responsible for the flourishing prostitution, lesbianism, and
bestiality in the area” (Eberhard 1982, 63). The Chinese, on the other hand, accused the
East Turkistanese of “mistrust, cunning, deceit, laziness, and ignorance” (Ercilasun
2018, 25). However, such a “colonial” division of urban space could be found all over

Xinjiang, and also in Central Asia, the Middle East and so on.

Xinjiang’s vast and predominantly arid landscape was incorporated into Qing China in
the mid-18" century. However, its remoteness from the power centre and the non-
existence of modern transportation networks left Xinjiang on the edge of Beijing’s
interests, also during the power struggles of the first half of the 20th century. Although
neglected by the Qing authorities, Xinjiang’s strategic location and strategic importance
made it a prominent theatre for the strategic rivalry between the British and Russian
Empires for supremacy in Central Asia in the 19" century (Cameron 2014, 47). Owen
Lattimore called the region a “pivot of Asia”, a new centre of gravity, and “a whirlpool,
in which meet political currents flowing from China, Russia, India and the Moslem

Middle East” (Lattimore 1975, 3).

During the Republican Era, Xinjiang was officially ruled by three subsequent Han
governors Yang Zengxin® (1911-28), Jin Shuren! (1928-33), and Sheng Shicai'?
(1934-44). However, similar to Qing rule, the centre of the Republic of China viewed

other matters as more important than Xinjiang and therefore the governors, i.e. the

® This is most probably the small town Lukeqin 45 %330, near Turpan.
10 47 1887 (1864-1928)
1S~ (1879-1941)
12 gt 74 (1895-1970)
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warlords (Forbes 1986), were the sole rulers of the area. During this period, Xinjiang
“was ruled by Chinese but not really by China” (Barnett 1963, 244). The 1930s and
1940s also saw two ephemeral attempts by Xinjiang’s minorities to establish a
sovereign entity, independent of the Republic of China. The First East Turkestan
Republic, with its capital in Kashgar, existed for about four months between 1933 and
1934 but had little influence outside Kashgar and no international recognition (Dillon
2014, 36-37). Its survival was further thwarted by Stalin, who did not wish to have any
Turkic and Muslim country nearby the Central Asian Republics (Catris 2015, 41).
Nevertheless, its mere existence served as an important historical precedent for the

Uyghur nationalists (Ibid).

The Second East Turkestan Republic (ETR), with a capital in Ghulja, existed between
1944 and 1949 in the present-day Ili, Tarbaghatay and Altay districts of the XUAR.
Soviet acquiescence and weapons used by the East Turkestan armies were crucial for
the establishment of the ETR (Benson 1990, 39). However, after the top leaders of the
East Turkestan Republic died in the plane crash en route to Beijing, the ETR army was
incorporated into the PLA and the Second East Turkestan Republic was integrated into

the emerging PRC (Benson and Svanberg 1998, 86).

The situation changed after the establishment of the PRC in 1949 and the consolidation
of its powers in following years. It was a period when the roots of anti-PRC sentiment
were put down among the non-Han population in Xinjiang. The former leaders were
purged, re-educated, or executed, and new cadres were installed in the leading positions.
Although many non-Han officials joined the new government organs at lower levels,
they remained subordinate to Han, who occupied all the posts with decisive power
(Millward 2007, 239). Many religious institutions were closed and the role of Muslim

judges called gadi, who interpreted and rendered decisions according to the religious

15



law of Islam, was overtaken by People’s Courts in both civil and criminal matters
(McMillen 1979, 114). The Chinese state reinterprets Islamic law as harsh and barbaric

compared to the enlightened and secular law of the PRC (Erie 2016, 73-74).

The considerably quick consolidation of the vast region of Xinjiang would not have
been possible without extensive help coming from the Soviet Union. On June 27, 1949,
a Chinese delegation met with 1. V. Stalin to discuss Soviet aid, including 300 million
dollars with one percent annual interest. One of the topics discussed at this meeting was
the question of Xinjiang. Stalin urged his Chinese counterparts not to wait with the
occupation of Xinjiang, because any delay could possibly lead to interference by the
English in the affairs of Xinjiang. He further commented that the English could
“activate the Muslims, including the Indian ones, to continue the civil war against the
communists, which is undesirable, for there are large deposits of oil and cotton in
Xinjiang, which China needs badly” (APRF 1949). He also suggested that it would be
necessary to resettle Chinese populations in the region, bringing it to 30% in order to
strengthen border protections in this rich region, and that this strategy should be applied

to all of China’s border regions (Ibid.).

Up to 500,000 troops were designated to enter Xinjiang; however due to the poor
quality and low density of the railroads, the Chinese asked the Soviets for 30-50
transport aircraft to carry food, clothes, and some key personnel and troops. The
Chinese stated that if they could not manage to transport their troops to Xinjiang before
November, they would have to wait until the next spring when weather conditions
would allow them to proceed with transport (RGASPI, 1949a). However, planes cannot
fly without fuel, and so Mao also had to ask Stalin for more than a thousand tons of fuel
in order to keep the transport planes airborne (RGASPI, 1949b). It is one thing to bring

a half-million soldiers to a certain area, but it is another thing to keep them fed and

16



loyal. In order to avoid pillaging of the resources of the poor local inhabitants, Mao
asked Stalin for another favour: 10,000 tons of grain shipped to Xinjiang, to which

Stalin agreed (RGASPI, 1949c).

When designing the institutional structure of the PRC, the Soviet Union played a crucial
role as a model. However, the PRC version included various modifications to fit its own
needs, something similar to Chinese adjustments of Marx-Leninism ideas, that were
constantly infuriating the Soviet Union. Hence, regional autonomy did not follow the
pattern of Soviet Republics; instead, the highest autonomous unit became an
autonomous region that is an inalienable part of the PRC. The new Constitution, which

was adopted 20 September 1954, confirms this position in its Article 3, which reads:

The People's Republic of China is a single multi-national state. All the nationalities are
equal. Discrimination against, or oppression of, any nationality, and acts which
undermine the unity of the nationalities are prohibited. All the nationalities have freedom
to use and foster the growth of their spoken and written languages, and to preserve or
reform their own customs or ways. Regional autonomy applies in areas where people of
national minorities in compact communities. National autonomous areas are inalienable
parts of the People's Republic of China. (NPC 1954, Art. 3)

Since 1979, China has 56 officially recognized ethnic groups, including the Han
majority. The 55 minority nationalities make up 8,4% of the population. The Chinese
concept of “nationality”*® follows Stalin’s 1913 definition, such that “nation is a
historically constituted, stable community of people, formed on the basis of a common
language, territory, economic life, and psychological make-up manifested in a common
culture” (Stalin 1953, 307). However, in China there are only few nationalities that
would actually fulfil all these criteria. For example, there are only few Manchu people

who can speak the Manchu language; Hui people do not have a unique language, nor a

13 As Heberer (2017, 11) points out, Chinese does not distinguish between people, nation, nationality, or
ethnicity (all can be translated as minzu); therefore there is a problem with defining terms and especially
translating them into Western languages.
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common territory, although the Ningxia Hui Autonomous Region was established in
1958. Despite this, they do not constitute the majority of population there, live dispersed
across the whole of China, and speak the local dialects of their particular area. In other
words, the government applies the ethnonym Hui to refer to Muslims without their own
language (Gladney 1991, 20). These ambiguities are connected with what Thomas
Mullaney calls the Ethnic Classification Project!* in the early 1950s, whose main task
was to determine the ultimate ethno-national composition of the PRC (Mullaney 2011,
3). In the 1953-1954 census, there were more than 400 calls for a separate minzu
identity; however only 55 were recognized (Ibid.). It was necessary for researchers to
adjust their theoretical frameworks to the Stalinist formulation of the natsiia.
Nevertheless, they managed to circumvent the Stalinist model and apply it more loosely.
Therefore, many of the minzu were officially recognized even though they did not fulfil
all the Stalinist criteria, but had the potential to become a full-fledged minzu in the
future (Ibid., 80-85). The ethnic identification project was suspended during the
Cultural Revolution and resumed in the late 1970s, to reaching the final number of 55
ethnic minorities by 1979 (Mackerras 2003, 2). James Leibold comments that the
Chinese state “could no longer afford to wait for the ‘barbarians’ to laihua®®,” but the
newly established minzu “needed to be integrated into cenralized state structures and
narratives of national unfolding throught an active process of Hanhua ... lest their

territory be lost to competing nation-states” (Leibold 2007, 5).

Xinjiang had the longest border with the Soviet Union, and considering Soviet

involvement in the Ili Rebellion in 1944 against Kuomintang rule, the Communists

14 Minzu shibie EjEiR 7
15 Sk 4k, — come and be transformed, a Confucian belief that the Chinese culture could attract and absorb
the neighbouring “barbarians” by “civilizing* them and incorporating them into the Great Unity Datong

PNEE
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were aware of the potential threat constituted by its Soviet neighbour. This issue
became apparent during the Sino-Soviet split in the 1960s, when the former brothers in
arms became the worst enemies. Therefore, consolidation of power in the region was
necessary to eliminate any Soviet infiltrations and efforts to stir disturbances leading to

separatist tendencies.

To strengthen the Han Chinese presence in the region, the Xinjiang Production and
Construction Corps (XPCC)® or so-called bingtuan were established on October 7,
1954. After the end of the civil war, it was necessary to reduce the military and therefore
more than 100,000 soldiers and other men were transferred to civilian work in the
bingtuan, but the organization kept its hybrid civilian-military character (McMillen
1981, 65). As an essentially Han institution, it served as a reserve force in case of any
unrest in the region (Seymour 2000, 172) and as a base for the sinicization of the at that
time predominantly non-Han area. Bingtuan nowadays are mostly civilian, occupying
30% of arable land in the region with only 12% of Xinjiang’s population (Cliff 2016,
29). On October 1, 1955, Xinjiang province became an autonomous region, suggesting
greater autonomy for this region under Beijing’s rule. The establishment of the
autonomous region was a logical move to evoke the spirit of differentiation inherent in
the administrative status during Qing rule, where this region, a non-Han dependency,
had a little in common with the predominantly Han heartland (Jacobs 2016, 175-6).
Nevertheless, this declared autonomy only meant that the “representatives of the
various recognised nationalities serve[d] on local representative bodies (not popularly

elected) and as functionaries and officials in government offices” (Millward 2007, 245).

16 Xinjiang shengchan jianshe bingtuan 3 585 7= % 4]
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It is difficult to assess how peaceful the first three decades of PRC rule over Xinjiang
were, in terms of cohabitation between the Han and non-Han population. Numerous
protests and uprisings went unreported, with some exceptions, e.g. in the southern part
around the city of Xoten!’ between 1954 and 1956, where the so-called Xoten uprising
took place. One of the triggers was the ongoing Land Reform Campaign,!® and
therefore disturbances were organized under slogans like “Allah commands us to fight
for religion, and the Communists have stolen the land, food, minerals and property of
the Muslims” (Dillon 2004, 54). The Movement to reduce rents and oppose local
despots®® caused significant troubles for the traditional system in which mosques, tomb
complexes, and personnel were funded by religious land endowments called waqf?
(Millward and Tursun 2004, 88-89; Dillon 1997, 81). During the Anti-Rightist
Campaign?! in 1957-59, hundreds of local cadres with suspected ties to the ETR and
USSR were persecuted as “local nationalists” or “revisionists” and sent to labour camps

(Millward, Tursun 2004, 92-93).

Most of the upheavals in the region corresponded with the adventurist campaigns of the
Great Leap Forward (1958-62) and the Cultural Revolution (1966-76), which hit all of
the China and resulted in serious identity crises for the regime (Millward 2004, ix). In

Xinjiang, religion, language and even local cuisine was severely suppressed. Mosques

17 Chinese Hetian F1H, also spelled Hotan or Khotan, a city in south-western Xinjiang predominantly
inhibited by Uyghurs

18 The Land Reform Campaign followed the enactment of the PRC Land Reform Law on June 30, 1950.
However, it was enforced in the areas already governed by the Communists before the establishment of
the PRC. The peasantry was divided into five groups: landlords, rich peasants, middle peasants, poor
peasants, and farmers, following the Marxian principle of labour and exploitation (Ong 1953, 35). Rage
against landlords and rich peasants resulted in millions of deaths.

19 “The movement to eliminate bandits, oppose local despots, reduce rent rates and make landlords return
tenants’ security money” (Qingfei fanba jianzu tuiya yundong i E & % s 1B #1135 5)), a campaign
which began in in 1950 in southern provinces of Yunnan and Sichuan (Deng 1994, 189).

20 A charitable endowment of property with the intention of prohibiting any use of the property outside
that specific purpose.

2L The Anti-Rightist Campaign (Fanyou yundong /< 47z %]]) followed the Hundred Flowers Campaign
(Baihua gifang F £ 75/i%) of 1956, in which Mao called for open criticism of the government. However,
critics were later labeled as rightists and purged.
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were destroyed and religious texts burnt; religious leaders and their followers were
criticized and humiliated (Davis 2008, 17). Many minority intellectuals were branded
“nationality chauvinists”?? and the question of nationality was subordinated to the goals
of proletarian revolution (McMillen 1979, 117). Following the unsuccessful experiment
of the Great Leap Forward, natural disasters, the Sino-Soviet split, and an enormous
influx of Han Chinese to Xinjiang fleeing famine, more than sixty thousand Uyghurs
and Kazakhs fled to the Soviet Union in the so-called Yi-Ta Incident in 1962 (Toops
2004, 40; Niu 2005, 23; Iredale, Bilik, and Guo 2003, 95). The XPCC dispatched more
than 17,000 workers to tend the farmland of those who fled, because of “difficulties in
livelihood”, political rumours, or interference by the Soviet Union (PRC FMA 1962).
The Cultural Revolution in Xinjiang was a chaotic period of time, full of factional wars
between various groups of Red Guards. The most radical groups, coming from other
parts of China with little or no knowledge of Xinjiang and Uyghurs, violently clashed
with the locally established Red Guards, who called them outsiders, opportunists, and

counterrevolutionary (Catris 2015, 54).

The post-Cultural-Revolution decade saw more benevolent policies that helped the
revival of the region. Xinjiang’s economy grew in the 1980s after the territory opened
for international trade and tourism. However, rapid economic growth and urbanization
also increased regional inequality. The unequal stream of investments further divided
Xinjiang into two socio-economic zones: the predominantly Han municipal areas in the

north and the cities and rural minority areas in the south (Cao 2010, 979).

The 1980s was also a period of cultural and religious revival. Locals were allowed to

build new mosques and more books about Xinjiang written by Uyghurs were published

22 Minzu shawenzhuyizhe B0 33 X #
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(Rudelson, Jankowiak 2004, 307). After fifteen years, in October 1979, Uyghurs were
allowed again to go to Mecca on hajj (Shichor 2005, 122; Smith Finley and Zang 2015,
8) and various traditional Muslim practices reappeared, including the meshrep, a
religious community gathering (Becquelin 2000, 88). During this period, Uyghurs and
other minorities had more freedom in their linguistic affairs, and minority schools

flourished in Xinjiang (Reny 2009, 502).

After years of oppressive and discriminatory policies, this liberalization together with
improving transportation, modern methods of communication, and a growing number
of contacts with the West caused the opposite of what the PRC government had
projected. The outcomes were, among others, a widening of the differentiation between
Uyghurs and Han Chinese (Moneyhon 2004, 8), ethnic revitalization (Gladney 1995,

243), and an influx of thoughts from various “foreign” Islamic traditions.

The relatively liberal attitude towards minorities began to change in the 1990s. The
widespread social unrest of the late 1980s, culminating in 1989 at Tiananmen Square,
gave way to a conservative group of leaders with more hard-line policies. Moreover,
the PRC’s efforts to be self-sufficient in strategic raw materials led to vast investments
in the oil industry in Xinjiang and an increased influx of Han Chinese migrant workers.
Xinjiang, therefore, became even more strategically important and amplified security
measures reflected this governmental change. The Baren, Xoten, and Ili uprisings of
1990, 1995, and 1997 led to a massive crackdown on the officially labelled separatists

and jihadists under the Strike Hard campaign, % resulting in the imprisonment,

28 Yanda gaoya taishi ™47 & k245 #4, ‘strike hard, maximum pressure’. Campaigns have repeatedly
appeared throughout China since the 1980s, implementing hard-line policies and harsh punishments for
committing crimes. In the context of Xinjiang, these campaigns target individuals charged with
separatism, religious extremism, or terrorism. Another Strike Hard campaign followed the uprising in
Uriimchi in 2009. In 2014, Chinese government launched in Xinjiang the Strike Hard Campaign against
Violent Terrorism (Yanli daji baoli kongbu huodong zhuanxiang xingdong ™[5 T o5 % /1 & fivE sh &

TiAT3h).
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execution, or extra-judicial killing of thousands of Uyghurs (Rudelson and Jankowiak
2004, 316-7). This series of violent incidents further strengthened the interethnic
boundaries between Uyghurs and Han Chinese, further alienating their paths (Han 2010,

253).

With the fall of the Berlin Wall and the dissolution of the Soviet Union in late 1991,
followed by the establishment of the new Central Asian Republics, the socialist camp
and China’s position internationally was significantly weakened. As a consequence, a
new security dilemma arose for Beijing. The establishment of these new republics with
Turkic speaking Muslims as their eponymous groups echoed among the Uyghurs.
Moreover, the existence of porous borders between Xinjiang and these countries was
perceived as a potential threat to the PRC’s security and territorial integrity. Therefore,
a need to deal with the potentially unwelcomed rapprochement between Uyghurs in
Xinjiang and other groups across the border, brought closer either by religion or
language, became imminent. For all these reasons, Beijing swiftly recognized the newly
established post-Soviet republics and tried to “co-opt them into China’s economic
growth and political stability” (Bachman 2004, 160). After a few years of consultations,
the Shanghai Five group was established in Shanghai on April 26, 1996. The founding
member states were, apart from China, Kazakhstan, Kyrgyzstan, Russia, and Tajikistan.
After Uzbekistan joined the group, the so-called Shanghai Cooperation Organization
(SCO) was established on June 15, 2001. One of the first declarations signed by all six
members was the Shanghai Convention on Combating Terrorism, Separatism, and

Extremism (SCO 2001).

The general attitude toward Muslim minorities worsened after the September 11, 2001
terrorist attacks in the United States. Already since the 1990s, the PRC government had

begun to link Islam to terrorism and Uyghur separatism (Bellér-Hann and Brox 2014,
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9). Therefore, Beijing felt that its ongoing crackdown on separatist movements was
now more internationally permissible and that it was necessary to intensify it in order
to protect China from an influx of religious extremism from the Middle East (Davis
2008, 17). In 2004, at the Tashkent summit of the SCO, Chinese president Hu stated
that ““...we must jointly fight the ‘three forces’ of terrorism, separatism and extremism,
firmly deter and eradicate threats posed by drug trafficking and proliferation of
weaponry, so as to create a secure and stable environment for socioeconomic
development of all the member states” (China Daily 2004). Beijing changed its rhetoric

from calling the Uyghur problem a domestic issue and turned it into a global concern.

Beijing has been trying to win over the Uyghurs with preferential treatment, including
a relaxed form of family planning (the one-child policy), eased university admission,
affirmative action in employment, and various financial subsidies, however with
limited success (Koch 2006, 16; Sautman 1998). Enormous investments in
infrastructure, industry, and housing started to flow in Xinjiang under the so-called
Great Western Development?® in the early 2000s, as a necessary policy to mitigate
unbalanced development within the PRC and to speed up China’s poorest regions.
Although the billons of US dollars injected into the region helped to modernize
infrastructure and speed up industrialization of the region, its GNP growth still lags
behind the Eastern provinces and therefore the gap between East and West is
continuously widening. The problem is not the only the wealth distribution within the
PRC; itis also the disparity between the parts of the XUAR. The differences are striking,

according to the 2019 XUAR Statistical Yearbook: per capita disposable income of

24 Xibu da kaifa 7t K FF &, sometimes also called the China Western Development, a project
proclaimed by Jiang Zemin in 1999 which aimed to mitigate the disparity between the coastal provinces
and the western part of China by investing in infrastructure, improving education, attracting foreign
investors, etc.
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urban residents was 32,764 RMB, while for rural residents it was about a one third of
that, 11,975 RMB (XSB 2020, 10-10). This striking imbalance is evident not only in
the urban-rural divide, but also the north-south divide. The per capita disposable income
of urban residents of Uriimchi was 40,101 RMB, while in Kashgar it was only 25,631
RMB (Ibid., 10-2). If we look at the two extremes, the urban per capita income in
Karamay of 41,850 RMB and the rural per capita income in Kizilsu Kyrgyz
Autonomous Prefecture of 7,190 RMB, we can clearly see the seriousness of income
disparity and wealth distribution in Xinjiang. Many Uyghurs see the investments in the
oil and gas industry and transportation as method of internal colonization, where the
dominant group of Han Chinese takes resources from the minority region but keeps the
profits for themselves (Gladney 1998, 1). Dibyesh Anand even calls China a proponent
of modern colonialism instead of the victim of it (Anand 2018, 129-130). To address
the unfavourable situation in the region, which resulted in the mass riots in Uriimchi in
2009, President Hu Jintao launched the first Xinjiang Work Forum in May 2010. It
concluded that rapid development and political and social stability are the key factors
to solve the Xinjiang problem (Chaudhuri 2018, 140). It was decided that 19 provinces
and cities would join the “pairing assistance” programme and grant 0,3%—0,6% of their
annual budget to the XUAR every year (Shan, Weng 2013, 75). The new Special
Economic Zone was established in Kashgar to facilitate and boost trade, in particular
with Central Asian Countries, and paired with the SEZ Shenzhen, one of China’s
economic miracles from Deng Xiaoping’s politics of “opening up to the West” (Ibid.,

76).

However, Debasish Chaudhuri further comments that within two years after the
meeting, social stability became a non-negotiable duty and social management turned

into counterterrorism and stability preservation work (Ibid., 250). In May 2014, the
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Second Xinjiang Work Forum took place in Beijing under the new president Xi Jinping.
The results indicated a significant departure in the Party’s approach to the region, which
James Leibold characterizes as an intended “erosion of ethnic differences” (Leibold
2014). The forum concluded that apart from economic development, it is necessary to
strengthen “bilingual education”, political work, and the “blending”? of the population

of Xinjiang (Xinhua 2014).

With the beginning of the so called One Belt One Road (OBOR)?® development strategy,
first formulated by President Xi Jinping in his speech at the Nazarbayev University in
Nur-Sultan?’ in 2013, Xinjiang’s importance for the Central government increased
again. China decided to turn its vulnerability into a strategic asset and turn the region
into a pivot toward Eurasia (Burrows and Manning, 2015). The action plan of the
OBOR issued by the National Development and Reform Commission, Ministry of
Foreign Affairs, and Ministry of Commerce of the People’s Republic of China stated
that “[w]e should make good use of Xinjiang’s geographic advantages and its role as a
window of westward opening-up to deepen communication and cooperation with
Central, South and West Asian countries, make it a key transportation, trade, logistics,
culture, science and education centre, and a core area on the Silk Road Economic Belt”
(China Daily 2015). Becoming a “core area” meant increased security, surveillance,
and harsher treatment of any expression of disloyalty or disagreement with
governmental policies. As Ondiej Klimes puts it, “central authorities have shelved the
overly economy-focused perspective held by previous administrations and have instead

accentuated the stability and security aspect of the Xinjiang problem” (Klimes 2018,

% Jiagiang minzu jiaowang jiaoliu jiaorong Hnus REAZ AT AL, “strengthening the blending of
ethnic groups’ contacts and exchanges’

2 Yidaiyilu —d—i

2" During Xi Jinping’s visit the city was called Astana. It was renamed in 2019 after former President of
Kazakhstan Nursultan Nazarbayev.
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433). However, the attempted securitization of the region by the Chinese state might in
fact generate dynamics of insecurity among the Uyghurs and deepen the security

dilemma (Clarke 2007, 324).

Almost seventy years of the PRC’s rule over the region can be roughly separated into
alternating periods of indifference and periods of tightened control and subjugation, or
the so-called fang-shou cycle of loosening and tightening 2 (Baum 1997, 338;
Shambaugh 2016, 37). Baum concludes that a period of fang, characterized by reform
and liberalization is followed by increased public demand and results in disorder and a
backlash by the conservatives. This leads to a period of shou, which halts or even

reverse previous reforms (Baum 1997, 338).

From the historical perspective and by today’s accounts, it seems that every “benevolent”
period in Xinjiang has been followed by a more oppressive regime than in the past. The
current situation is quite different. The deterioration significantly accelerated after the
ethnic riots that erupted in 2009 in the region’s capital of Uriimchi (Leibold 2020, 49)
and has been accompanied by a rapid development of surveillance technologies which
“enhance” it. Xinjiang seems to serve the government as a testing site for new or
refurbished surveillance technologies and methods. DNA sampling, facial recognition
methods, mass re-education camps, forced labour, or credit systems evaluating a
person’s reliability have been reportedly tested in the region, some being officially
publicized, others being declared by the central government as the fabrications and
“fake news” of Western media and NGOs (Yang and Petersmann 2020). However,
without any doubt, the strictness and comprehensiveness of the policies aimed at the

Uyghurs have been increasing rapidly. We can only speculate what the next step will

28 Fang JiX “to release’, shou /i “to restrain’
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be if the re-education strategy fails. The history of the 20" century can give us some

chilling examples of such solutions.

Discrimination, injustice, and vaguely formulated policies over the last few decades
have led to the current state of affairs. The population’s obedience is achieved (with
limited success) by intensive surveillance and repression and by the massive
deployment of police and military in the region. However, as Vivienne Shue has pointed
out, “[a]ltough a monopoly over the legitimate means of coercion in society can be
regarded as the sine qua non of effective state sovereignty, constant reliance upon
coercion to ensure popular compliance is not only an inefficient and expensive strategy,
but probably ultimately a self-defeating one” (Shue 1991, 218). Without a certain
degree of social support, military force cannot maintain the regime forever (Walzer
1980, 121-2). Therefore, we might consider the organized mass migration of Han
Chinese to the region as a governmental strategy to create a non-negligible group
supporting the securitization of the region in order to protect their own lives and
property. Considering this, we could end up theorizing whether a certain level of tension
in the XUAR, which requires or at least justifies heighted security measures in this
strategically extremely important region, is not favoured by the government. However,
at this point, there is no proof supporting such a hypothesis, at least in the sense of

official governmental documents and data.

This situation further aggravates the antipathy between the Han and the Uyghurs in the
region, which has been already filled with various stereotypes and constructed
boundaries. The relationship between Han and Uyghurs is certainly full of racist
attitudes (Kaltman 2007, 64-94). Many Han Chinese would consider the Uyghurs as
backward, less civilized, engaging in crime, and living from the social welfare provided

by the government (Mackerras 2001, 299; Kaltman 2007, 73). Especially since 2009,
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they also see them as knife-wielding terrorists, religious fanatics, or in Joanne Smith
Finley’s words, “ungrateful, disloyal and dangerous” (Smith Finley 2013, 50). Many
Uyghurs, in contrast, see the Han as unwelcomed colonizers, backed by the government
and its repressive bodies, but otherwise inferior in terms of morale and intelligence
(Bellér-Hann 2002, 67; Smith Finley 2013, 33-35). Both ethnic groups see themselves
as underprivileged. However, the fact is that political, economic, and military power

stands with the majority Han population.

1.2.The scope of the study

This study examines the evolution of the right to self-determination in the context of
international human rights law. There are numerous ways to address the right to self-

determination and some of the approaches will be introduced in Chapter 2. Nevertheless,
this dissertation focuses on the most common subdivision of the right into the internal

and external self-determination (Summers 2013, 229). The internal and external aspects

of the right are interconnected by nature and therefore it is not possible to solely focus

on just one of the aspects without referring to the other one. As discussed in Chapter 2

and 3, the Remedial Right theory addresses this coherence. Moreover, this theoretical

approach supports this study’s narrowing of the focus to internal self-determination,

which the theory sees as of primary concern, and external self-determination (secession)
as a remedy of last resort, in case the former suffers grave breaches (Buchanan 1997,

34-35),

Some scholars have pointed out the asymmetry in the internal-external self-
determination relationship by noting that when external self-determination is fulfilled,
the internal aspect is simultaneously included, but not the other way around (Fisch 2015,
51). Jorg Fisch in particular is highly critical about the internal and external

differentiation, which is misleading according to him. He sees internal self-
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determination as only partial self-determination, because only when one can realize
self-determination externally it only can be called self-determination (Ibid. 52). Fisch’s
argument is logical, but as a matter of fact, his criticism seems to deal more with
terminology than the actual content of the right. Furthermore, his thesis avoids taking
into consideration the fact that internal, or in his words, partial self-determination can
be desired by the majority of people and, compared to external or full self-determination,

can be the most attainable option, preferred by existing states as well.

There are numerous arguments for such narrowing of the research project’s focus. I
argue that the fulfilment of internal self-determination (a) is attainable, by following
the rules of international law, (b) is less controversial, because it does not directly
challenge states’ territorial integrity, and (c) can significantly improve the living
conditions and life quality of the people concerned. Hence, this study critically
evaluates the normative principles and top-down policies concerning internal self-
determination and, by looking at a case-study analysis, assesses the current state of
affairs in the examined region. It is geographically defined by the current borders of the
Xinjiang Uyghur Autonomous Region, located in the western part of the People’s

Republic of China.

1.3. Aims of the study

The primary objective of this research is to study the level of implementation of the
right to internal self-determination in the context of the PRC, with a specific focus on
the Uyghur minority living in the XUAR. Because the right to internal self-
determination lies at the intersection between law and politics, this study aims to
approach this issue from a socio-legal perspective. Therefore, a comprehensive study
of the historical and political background, as well as legal and policy documents, is

necessary for the correct assessment of the current situation. Moreover, such an
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approach allows an examination of how self-determination falls short of international

law in theory and practice and what aspects influence this discrepancy.

Another purpose of this study is to understand the mechanisms which influence the
limited adherence to legal norms in the XUAR. The correct understanding of such
factors can lead to policy adjustment suggestions, which could improve the right’s
broader acceptance and enforcement by the authorities and influence the lives of

millions of people living not only in the XUAR but also in other parts of the PRC.

1.4.Research questions

The central questions of this research are:

1) What constitutes the right to internal self-determination, and how is this right
protected by the PRC, in particular in the XUAR?

2) Is the PRC adhering to its obligations under international law?
Other relevant sub-questions within this dissertation are as follows:

A. Are there any inconsistencies between the normative law and its enforcement in
the XUAR? If yes, what are these inconsistencies and what are their causes?

B. Towhat extent is the provincial government unreservedly following orders from
Beijing?

C. How does the (non-) implementation of the right to internal self-determination

influence the relationship between Uyghurs and Han Chinese in the region?

The main argument of this dissertation is that the PRC’s adherence to international
human rights norms has nominally improved since the policies of opening up in the late
1970s. However, the actual commitment and political will to fully implement and
enforce these norms by the Chinese government and its various governmental agencies

is significantly limited. Thus, the right to internal self-determination of the Uyghurs in
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the XUAR is substantially constrained. Moreover, | argue that under the current
presidency of Xi Jinping, adherence to international human rights norms has been

further deteriorating.

1.5. Methodology

This dissertation is multifaceted, and while its first part elaborates on the legalistic
argument and historical overview, it does embrace aspects of socio-political science in
the second part, a case-study analysis. It utilizes the socio-legal approach, which sees
the account of doctrinal legal rules as incomplete unless it is based on empirical data
about their usage in practice, ideally through a detailed case study. Robert Baldwin
further comments that “the legal form of a rule is only of limited help as an indication
of its legal effect or governmental role” (Baldwin 1995, 9). The socio-legal approach
contests the implementation of law taken for granted and further examines the law and
policy construction in a given time. It significantly contributes to the critical assessment
of “discrepancies between ‘the law on the books,” or formal, written law, and ‘law in
action’” (Chiarello 2013, 432). The main task of socio-legal scholarship is to overthrow
the so-called normal science of law “by revealing the work of the conventional
paradigm in shaping the understanding of law held by both the public and many
participants ... by identifying the gaps ... between the legal world as described by the
prevailing legal paradigm and the world as described by empirical research, [and] by

producing an alternative paradigm for producing legal knowledge” (Simon 1999, 170).

For researching the PRC’s legal affairs in particular, this socio-legal approach offers
more advantages than the pure doctrinal approach, because even though legal rules may
apply in principle, they are often bypassed or selectively enforced in actual practice.
The socio-legal approach analyses how the law and legal institutions affect human

attitudes and their impact on society (Vibhute and Aynalem 2009, 87). The theoretical
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framework considers one specific area of international law: the right to self-
determination and its sub-unit internal self-determination, and engages a doctrinal
approach combining textual analysis with case-study references to illustrate the
ongoing evolution of the right. The doctrinal method can be characterized as “a critical
conceptual analysis of all relevant legislation and case law to reveal a state of the law
relevant to the matter under investigation” (Hutchinson 2014, 584). In the words of Rob
van Gestel and H. W. Micklitz, the doctrinal method’s “arguments are derived from
authoritative sources, such as existing rules, principles, precedents, and scholarly
publications” (van Gestel and Micklitz 2011, 26). Therefore, the data used for the
theoretical framework of this analysis are based on sources of international law defined
in the Statute of the International Court of Justice (ICJ) as “(a) international conventions,
whether general or particular, establishing rules expressly recognized by the contesting
states; (b) international custom, as evidence of a general practice accepted as law; (c)
the general principles of law recognized by civilized nations; (d) subject to the
provisions of Article 59, judicial decisions and the teachings of the most highly
qualified publicists of the various nations, as subsidiary means for the determination of

rules of law” (ICJ Statute, Art. 38/1).

Theoretically, research progresses towards analysing the uncertainty in implementing,
interpreting, and applying international laws and relevant human rights instruments
through examination of the extent of the practice of the principle of internal self-
determination. The primary goal of this dissertation is to go beyond this doctrinal
approach. Even though international law is considered superior to a sovereign state’s
will, the lack of law enforcement makes such superiority somewhat theoretical. It is
necessary to understand the actual law enforcement in the context of national and

international politics.
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The second part of this dissertation evaluates the normative framework, governmental
policies, and their impact on the realization of the right to internal self-determination in
the Xinjiang Uyghur Autonomous Region. Apart from the doctrinal approach, focusing
on the PRC’s legal documents and assessing its responsibilities under the international
law system, other aspects influencing the current situation are taken into account. A
comprehensive analysis of the historical and political background of the so-called
Xinjiang problem is essential to comprehend the current state of affairs and to
understand all the variables which can have an impact on the actual law enforcement.
For this purpose, the historiographical literature and a content analysis of numerous
sources forming the policy towards Xinjiang are incorporated into this part. Analysed
documents include official announcements, speeches, governmental white papers,
archival materials, and statistical data acquired through both official and unofficial
sources. Valuable resources and information were obtained during field research
conducted in the PRC in 2015 (one month in Xinjiang) and 2017 (one month in Beijing),
but due to the problematic security situation, predominantly by non-participant
observation and unstructured interviews with locals (both Uyghurs and Han),

conducted predominantly in Chinese.

1.6. Dissertation outline

This study is divided in two main parts. The first part discusses the nature of the right
to self-determination in the context of international law and the second part shifts the
focus to the Xinjiang Uyghur Autonomous Region.

Chapter 2 contextualizes the right to self-determination within the system of
international law. It introduces the development of the right to self-determination from
the historical perspective and describes the gradual shift from a colonial to a

postcolonial understanding of the right. It traces the roots of the right back to the 18™"
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century American Declaration of Independence and French Constituent Assembly. But
it mostly focuses on the evolution of this concept during the 20" century. It further
illustrates the gradual shift from the general principle to the actual right, especially after
the 1960s when “colonialism ended”. Since then, the usage of the right went beyond its
anti-colonial meaning and began to tackle the question of indigenous people and ethnic
minorities. The chapter introduces various concepts and theories about the right and
discusses the limits of its exercise, based on the current legal practice and political
situation.

Chapter 3 discusses the internal manifestation of the right to self-determination and
looks closely at the division of the right into its internal and external aspects. Instead of
viewing the right to self-determination as a single right, it illustrates that the internal
manifestation could be more attainable and less controversial in its implementation.
Most importantly, based on legal research, this chapter defines the core values which
constitute the internal aspects of the right to self-determination. These include non-
discrimination and freedom in the political, economic, social, and cultural pursuits of
the people. The internal aspect of the right, however, cannot be completely detached
from the external manifestation. This chapter shows that when injustices against a group
of people seriously threaten the group’s survival, external self-determination could
serve as a remedy of last resort and as such be justifiable under international law.

The second part of the dissertation focuses on the situation in the XUAR from a legal
perspective, as in Chapter 4, and the governmental policies, as in Chapter 5, examining
whether the core requirements for the internal self-determination are fulfilled. Chapter
4 focuses on the question of self-determination within the context of PRC
law. It introduces the legislative system in China and analyses several Chinese legal

documents, including the Constitution, the Law on Regional Ethnic Autonomy,
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Religious Affairs Regulations, Regulations of XUAR on Religious Affairs, and
Regulations of Xinjiang Uygur Autonomous Region on De-radicalization, and the
Counter-Terrorism Law of the PRC. The primary purpose of this chapter is to illustrate
whether there are legal guarantees of the right to self-determination and protection
mechanisms in the Chinese legal system and whether they are consistently implemented.
This chapter confirms the nominal existence of such provisions and legal guarantees;
however, it disputes their actual implementation.

Chapter 5 focuses on Chinese government policies towards the Xinjiang region.
It discusses Beijing’s policies targeting the region and its population. It analyses all
officially issued governmental whitepapers directly addressing the XUAR, as well as
other relevant sources. This chapter points out the most frequently appearing themes,
such as the question of history and legitimacy, the cultural and linguistic situation,
religion, ethnic unity and territorial integrity, and human rights, and describes the
official version presented by the Chinese government. The official Chinese narrative is
challenged by other primary and secondary sources, consisting of research articles,
journalistic articles, and other relevant materials. This chapter illustrates the dichotomy
between the official Chinese narrative presented to the international audience and the
actual situation in the region.

Chapter 6 concludes with a discussion about the realization of the right to self-
determination in the region and China in general. It also addresses some of the
implications for the relationship between the Uyghurs and the Chinese state in

contemporary Xinjiang in this regard.

1.7.Literature review

The right to internal self-determination beyond the traditional scope of the

decolonization movement has been receiving more attention in the last few decades by
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legal specialists, as well as legal practitioners. However, due to the controversial nature
of this right and its potential to contest the territorial integrity of the state, the
scholarship tends to focus on legal theory and international human rights law as a whole,
with less emphasis on the right to self-determination and even less on the internal scope
of the right. Exceptions would be Antonio Cassese’s seminal work Self-Determination
of Peoples: A Legal Reappraisal (1995), Hurst Hannum’s Autonomy, Sovereignty, And
Self-Determination: The Accommodation of Conflicting Rights (1996), and
International Human Rights Law, edited by Daniel Moeckli, et al. (2010). Ulrike Barten
(2015) in her book examines the connection between self-determination and minority

rights in the European context.

Joshua Castellino’s (2014) chapter in Christian Walter and Antje von Ungern-
Sternberg’s edited volume dedicated to the question of self-determination and secession
in international law addresses the self-determination of indigenous people and
minorities. The position of self-determination in the context of international law is
extensively examined by Robert McCorquodale (2000), and alternatives to secession,
which is a menace to most of the states, are discussed in a volume by Asbjern Eide
(1993). The internal and external aspects of self-determination are discussed in a
chapter by James Summers, which is part of the edited volume by Duncan French
(2013). By contrast, Jorg Fisch (2015) criticises this divide by suggesting that that one

aspect of the right cannot be separated from the other one.

Albert Chen offers important resources for understanding the Chinese legal system
(2015). Jianfu Chen (2008) and Pitman B. Potter (2013) illustrate the legal system’s
development and transformation. The question of the rule of law in China is addressed
in volumes by Huaide Ma and Jingbo Wang (2018) and Mary E. Gallagher (2017), who

further discusses the concept of authoritarian legality. Kwai Hang Ng and Xin He (2017)
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debate judicial decision making in the PRC, while Sarah Biddulph (2015) notes that the
Chinese legal system is under the direct influence of the stability imperative, which
outweighs any notion of an independent and unbiased judiciary and creates a Chinese
version of the rule of law. In their recent edited volume, Sarah Biddulph and Joshua
Rosenzweig (2019) offer a comprehensive overview of human rights in China and the
relevant legal provisions. Reports and overviews from human rights organizations such
as Amnesty International (2019), Human Rights Watch (2005, 2019), Freedom House
(2017, 2019), or the Congressional-Executive Commission on China (CECC) provide
important sets of reference about the situation in China, as well as official Chinese
documents in case of the CECC. Articles on the Radio Free Asia (RFA) and Bitter
Winter websites serve as a valuable source of information about the current situation in
the region. But similar to the official sources coming from the Chinese government or
government-controlled media, we must keep in mind that all these documents might
have a political purpose and therefore confront them critically and rather than treating

them as the sole authoritative texts.

The empirical materials concerning legal affairs utilised in this dissertation consist of
both international and national legal instruments. A content analysis of these normative
texts constitutes the core of this dissertation’s argument. These sources on international
law include UN declarations such as the Declaration on Principles of International Law
concerning Friendly Relations and Cooperation among States from 1970, the
Declaration on the Granting of Independence to Colonial Countries and Peoples from
1960, the Declaration on the Rights of Indigenous Peoples from 2007, and the
Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and
Linguistic Minorities from 1992. International conventions and covenants such as the

CAT, CEDAW, CRC, ICCPR, ICESCR, and ICERD are also extensively used.
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Moreover, UN GA resolutions, treaties, case laws, judicial decisions and judicial
opinions are widely referenced in the text. Among these, the Reference Re Secession of
Queébec from 1998 plays a crucial role as a judicial decision, discussing the relationship
between the internal and external aspect of the right to self-determination. Materials
concerning the Chinese national law cover NPC laws, State Council regulations, and
XUAR People’s Congress Standing Committee regulations and their amendments.
Among these, the Constitution of the PRC, the Law of the PRC on Regional National
Autonomy, Religious Affairs Regulations, Regulations of XUAR on Religious Affairs,
and Regulations of XUAR on De-radicalization are thoroughly analysed in the
following chapters. These documents were analysed in Chinese; however if there was

an official English translation, I took it into consideration and employed its phraseology.

Other empirical materials concerning the official government policy towards the region
draw significantly from the ten officially issued whitepapers about Xinjiang published
between 1991 and 2019 by the State Council Information Office (SCIO). They cover a
wide range of topics regarding the history of the region, its development, the human
rights situation, religious affairs, the fight again terrorism, etc., and offer the official
Chinese narrative about the situation in the region and Beijing’s attitude towards
Xinjiang and its people. For an introduction to the historical background, various
archival sources have proven to be useful. The highly problematic accessibility of
Chinese archival sources was partially overcome by using Russian/Soviet archives, e.g.
the Russian State Archive of Socio-Political History and Archive of the President of the
Russian Federation, made available online by the Wilson Center in Washington, DC.
East Turkestan was in the sphere of Russian/Soviet interest a long time before the
establishment of the PRC; and besides, the Soviets later played a crucial role in helping

Mao to gain control over the region. Therefore, these archival sources proved to contain
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relevant information about the situation in the late 1940s. An appreciable amount of
data came from my research trip to the region, which | conducted in March 2015.
During this trip, I visited the cities of Qumul, Turpan, Kucha, Kashgar, Yerkent, Xoten,
Uriimchi, and Ghulja and engaged in informational interviews. These interviews were
conducted in Chinese, and my respondents were both Hans and Uyghurs. Together with
non-participant observation in the places | visited, data from the interviews helped

shape my understanding of the inter-ethnic relationship between these two groups.

Scholarship about Xinjiang has been growing rapidly, with many excellent works
appearing since the 1990s. Therefore, this section only mentions a small portion of the
cited material of this dissertation. Ethnic minorities in China are broadly discussed by
Colin Mackerras (1999, 2003), while James Millward (1994, 2004, 2007), Frederic
Starr’s edited volume (2004), and Gardner Bovingdon (2010) analyse political history
and developments in the region. Ildiké Bellér-Hann (2008) takes a historical
anthropology approach, looking at history “from below” by analysing rich written
sources and oral-history data. Dru Gladney (1994, 1995, 1996, 1998), Justin Rudelson
(1997), David Brophy (2016), Rian Thum (2012, 2018), and Ondiej Klimes (2015)
explore the emergence of national consciousness among the Uyghurs before the
founding of the PRC and the historical complexity of constructing identities. Ildiko
Bellér-Hann (2002), Gardner Bovingdon (2005), Joanne Smith Finley (2007, 2015),
Nicholas Becquelin (1997, 2000), and Tom CIliff (2016) look at modern-day Uyghur-
Han relations, but also analyse their historical causes and contemporary consequences.
Socio-economic disparities and the relationship between the centre and peripheries are
discussed by Alessandra Cappelletti (2020). The Xinjiang problem’s political
challenges to Chinese rule are discussed by Yitzhak Shichor (2005, 2015). Chinese

government policies towards the region are widely discussed in the special issue of

40



Chinese Law & Government, edited by Bill K. P. Chou (2014). Recent policy
developments under the Xi administration are introduced by Ondiej Klimes$ (2018), and
information about the increased securitization, surveillance and existence of re-
education camps in the region are provided by Joanne Smith Finley (2019), Adrian

Zenz (2018, 2019b) and James Leibold (2020).

The right to internal self-determination in China is not addressed explicitly by current
academics; therefore this dissertation aims to fill the gap in this regard. The only
exception is a recent book by Linzhu Wang (2019), who argues that legislative and
financial autonomy under Regional Ethnic Autonomy are not effectively implemented,
but “the cultural rights of the minorities seem to be tolerated and encouraged” (Wang
2019, 6). In the following chapters, I will try to illustrate that Wang’s argument does
not stand the test of time. Various partial aspects of the right, such as the question of
autonomy, religious rights, and cultural protection are discussed in several publications.
Michael Dillon (1997, 2004, 2015) analyses religious policies in China and illustrates
the ongoing repression of religious practices, while Rian Thum (2020) talks about the
destruction of Uyghur historic and holy sites in Xinjiang. Language policies in the
region are addressed by Timothy Grose (2010, 2019), Eric Schluessel (2007), and
Zuliyati Simayi’s chapter (2013) in the edited volume by James Leibold and Yangbin
Chen. The question of Xinjiang’s so-called autonomy is addressed by Matthew D.
Moneyhon (2002, 2004), Gardner Bovingdon (2004a) and Maria Lundberg (2009).
Haiting Zhang (2012) discusses legal norms and practices in ethnic minority
autonomous regions, and Barry Sautman questions ethnic minority policies (1998, 1999,
2014), suggesting that self-representation instead of self-determination of minorities

could mitigate the ethnic problems in China.
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Some parts of the analysis in this dissertation were previously published as follows:

Lavicka, Martin. 2021. “Changes in Chinese Legal Narratives about Religious Affairs

in Xinjiang.” Asian Ethnicity 22 (1): 61-76.

Jiménez-Tovar, Soledad, and Martin Lavicka. 2020. “Folklorized Politics: How

Chinese Soft Power Works in Central Asia.” Asian Ethnicity 21 (2): 244-268.
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2. The right to self-determination: The evolution and
establishment of a right in international law

"Self-determination is not a mere phrase. It is an imperative principle of actions which

statesmen will henceforth ignore at their peril.”
(W. Wilson, Address to the Congress, February 18, 1918)

2.1.Introduction: The concept of self-determination

Self-determination as a general principle, and later as an actual right, has been one of
the most controversial and vigorously discussed topics in modern international law, as
well as in (inter-) national politics, particularly because of its potentially disruptive
power. Its vague formulation can be easily interpreted in many contradictory ways. The
enforcement of the right can, on the one hand, support states and help them protect their
sovereignty and territorial integrity; on the other hand, it can cause the complete
opposite, forcing states to split and encourage foreign intervention (Summers 2013,

229).

This chapter aims to briefly describe the evolution of self-determination from a concept
that appeared in the 18" century American Declaration of Independence and the decree
of the French Constituent Assembly of May 1790 to an actual legal right that facilitated
the end of colonialism in the late 1960s. Moreover, it goes beyond the understanding
of self-determination as a right applicable only to decolonization and focuses on the
current legal practice by viewing it as a core and human right, not restricted by the
existence of political entities. An understanding of the motives behind the emergence
and evolution of the right to self-determination is necessary to fully realize its

complexity, but also its ambiguity and potential challenge to the current world order.

Once the right was established within the context of international law in the 20" century,

a new wave of uncertainty arose. Is the right restricted only to colonized nations, or
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does it also concern other peoples, such as minority groups, within already established
states? The continuous shift from a “decolonization only” attitude towards a general
application of the right has been a fascinating and still ongoing aspect of modern

international law.

The right to self-determination was called and campaigned for by the left and right,
Nazis and Bolsheviks, as well as revolutionaries in the Third World, for various reasons
and with different objectives in mind (Berman 1988, 59). Legal documents discussed
in this chapter will illustrate the arduous process of finding an accepted definition of
the right to self-determination, which is not yet complete, as well as its exact scope and

relationship with other rights, which has not yet been settled satisfactorily.

2.2.Evolution of the right in international law

Numerous legal scholars view the right to self-determination as an extension of the
Grotian principle of jus resistendi ac secessionis,?® by which Grotius argued that the
people can overthrow colonial oppressors and aspire to freedom (Castellino 2014, 31;

Castellino and Doyle 2018, 11; Higgins 1992, 277-9).

The historic roots of the concept of self-determination can be traced back to the
American Declaration of Independence and the decree of the French Constituent
Assembly of May 1790 referring both to the rights of man and the rights of peoples
(Brownlie 1988, 4-5) and asserting the rights of people (non-rulers) against the tyranny
of “ancien régime” (Sureda 1973, 17; Ronen 1979, 25). The American Declaration of
Independence states that all men are created equal and endowed with certain

unalienable rights, such as life, liberty, and the pursuit of happiness. It further proclaims

2 The right to secede as a form of resistance to oppression.
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that the government derives its just power from the consent of the governed people and

that it is their right to alter or to abolish the government.

The Peace of Westphalia in 1648 brought the emergence of nation states and the roots
of modern international relations. Developing nationalism during the late 18" and entire
19" century and the self-determination movements of “national” groups reflected both
assimilationist policies and the military and political weakening of central authorities
in the Ottoman, Austrian, German, and Russian empires. “National” group demands for
greater autonomy and self-government often led to demands for complete independence

(Hannum ¢1996, 27).

Beginning in 20" century, the right to self-determination was, on the one hand,
demanded by a group of policy makers, most notably the U.S. president Woodrow
Wilson, who called it “an imperative principle of actions which statesmen will
henceforth ignore at their peril” (Congressional Record 56 1917-8, 1937). On the other
hand, another group was concerned about the possible negative outcomes if the right to
self-determination would begin to be enforced generally. J. M. Keynes said that Wilson
“had no plan, no scheme, no constructive ideas whatever for clothing the flesh of life
the commandments which he had thundered from the White House” (Keynes 1919, 39).

The U.S. Secretary of State Robert Lansing echoed this concern by stating that:

The more | think about the President’s declaration as to the right of ‘self-determination’
the more convinced | am of the danger of putting such ideas into the minds of certain
races...[what] effect will it have on the Irish, the Indians, the Egyptians and the
nationalists among the Boers? Will it not breed discontent, disorder, and rebellion? Will
not the Mohammedans of Syria and Palestine and possibly Morocco and Tripoli rely on
it? How can it be harmonized with Zionism, to which the President is practically

committed?
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The phrase [self-determination] is simply loaded with dynamite. It will raise hopes which
can never be realized. It will, | fear, cost thousands of lives. In the end it is bound to be
discredited, to be called the dream of an idealist who failed to realize the danger until too
late to check those who attempt to put the principle in force. What a calamity that the

phrase was ever uttered! What misery it will cause! (Lansing 1921, 97-98)

It is quite obvious that the notion of “self-determination” did not fit well into the mind-
set and general attitudes of colonial powers at that time. Especially if we keep in mind
racial segregation and discriminatory laws in practice in many so-called developed
western countries, even in the second half of the twentieth century, it is not surprising
that self-determination was not accepted as a general principle “for all” and was
therefore omitted from the Covenant of the League of Nations (Brownlie 1988, 4-5). It
was largely seen as a political rather than legal tool, challenging the established order
and provoking anarchy (Sureda 1973, 25-6). President Wilson’s proposal was not
criticized only because of its potential risk for the established states, but also for its lack
of clarity regarding the exact meaning of self-determination and the main addressees of
the right, “peoples” and “nations”. Almost four decades after the proclamation of self-
determination, Ivory Jennings commented that President Wilson “enunciated a doctrine,
which was ridiculous, but which was widely accepted as a sensible proposition, the
doctrine of self-determination. On the surface it seemed reasonable: let the people
decide. It was in fact ridiculous because the people cannot decide until somebody

decides who are the people” (Jennings 1956, 56).

Despite the criticisms of Wilson’s liberal idea of government by consent, however, the
immediate post-First World War Period was particularly crucial for formulation of the
right to self-determination in the legal context, at least nominally (McCorquodale 2000,

xiii—xiv). In Europe, it became a leitmotiv for the creation and justification of newly
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established nation states. It was promoted as a way to protect the interests of national
minorities after the collapse of the Habsburg imperium. To be more precise, the Allies
promised provisional recognition to national councils and other representative bodies
of smaller nations to stimulate resistance against their “oppressors”, in order to
stimulate their claims for self-determination (Sureda 1973, 21; Sinha 1973, 263).
However, it is important to note that although the idea of self-determination received
particular prominence during this period, the actual post-Versailles map-making of new
Europe had little to do with the demands of people, “unless those demands were
consistent with the geopolitical and strategic interests of the Great Powers” (Hannum
1996, 28-9). In other words, the success of national revolts was due to the backing of
strong military power and not because of the concept of self-determination per se (Sinha
1973, 266). Therefore, the original pledges were overturned by the economic and

strategic needs of the Allied powers.

The notion of self-determination was not only part of the Euro-American “liberal”
discourse. It also received significant attention in the “East”, particularly from Lenin,
whose discussions about and support for the principle of national self-determination
could be seen as an ideological strategy against colonial oppressor nations, reaching
beyond the “purely European context” (Mayer 1967, 298). Importantly, the main
driving force for supporting the idea of self-determination was the backing of class
struggle within those oppressive states, but not supporting the bourgeois of oppressed
nations, who would seek agreements with the bourgeois of the dominant nation (Lenin

1964, 147). In 1916 he wrote:

The right of nations to self-determination implies exclusively the right to independence
in the political sense, the right to free political separation from the oppressor nation.

Specifically, this demand for political democracy implies complete freedom to agitate
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for secession and for a referendum on secession by the seceding nation. This demand,
therefore, is not the equivalent of a demand for separation, fragmentation and the
formation of small states. It implies only a consistent expression of struggle against all

national oppression. (Lenin 1964, 146)

Both the Wilsonian and Leninist idea of self-determination addressed people directly
over their governments, offering them the right to self-determination and a vision of
changing the world order, but by different means: Lenin by overthrowing bourgeois
democracy with class self-determination and Wilson by spreading bourgeois

democracy (Ronen 1979, 34).

2.3. Colonial context

During the two decades between the mid-1950s and the 1970s, the UN General
Assembly (UN GA) was largely dominated by the doctrines of the socialist block and
its views on human rights. It privileged economic and social aspects of the right over
the civil and political aspects favoured by the west. It gained momentum after the
emergence of the so-called “Third World” countries and their growing influence,
particularly after the Bandung Conference held in 1955 (Dominiguez-Redondo 2012,
121-2). Six year later, the president of Yugoslavia Josip Broz Tito, the president of
Egypt Gamal Abdel Nasser, the first prime minister of India Jawaharlal Nehru, the
president of Ghana Kwame Nkrumabh, and the president of Indonesia Sukarno, founders
of the so-called Non-Aligned Movement, met in Belgrade for the first official summit
of the Non-Aligned Movement with representatives of another 22 states. Among others,
they decided to work together on the democratization of the UN and use the advantage
of their large representation in the UN General Assembly (Prashad 2007, 96). In the
Belgrade Declaration, all states agreed that all nations have the right to self-

determination and that they can freely determine their political status as well as their
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economic, social, and cultural development. It further stated that that people have the
right to freely dispose of natural resources and cannot be deprived of their own means
of subsistence (Belgrade Declaration 1961, Art 13). During the so-called First
Development Decade, numerous declarations referring to the right to self-determination

were proclaimed.

Although during the first half of the 20" century the right was viewed as referencing
only the question of decolonization, by looking closely at the United Nation Charter,
we can see that this preference was influenced more by political motives rather than
legal documents. The UN Charter mentions the self-determination of peoples twice.
Article 1 states that one of the purposes of the United Nations is to “[t]o develop friendly
relations among nations based on respect for the principle of equal rights and self-
determination of peoples, and to take other appropriate measures to strengthen universal
peace” (UN Charter 1945, Art. 1 para. 2). The second reference can be found in Article
55, which states that “[w]ith a view to the creation of conditions of stability and well-
being which are necessary for peaceful and friendly relations among nations based on
respect for the principle of equal rights and self-determination of peoples, the United
Nations shall promote...” (UN Charter 1945, Art. 55). With the following Article 56,
all parties to the charter pledge their support of Article 55. There is no mention of
decolonization in these two articles with connection to the right to self-determination;

decolonization itself is dealt with in Article 73 and 76.

30 Among them are the Declaration on the Granting of Independence to Colonial Countries and Peoples,
UN GA Resolution 1514 (XV) of 14 December 1960, UN GA Resolution 1803 (XVII) of 14 December
1962 on Permanent Sovereignty over Natural Resources, and the Declaration on Principles of
International Law concerning Friendly Relations and Co-operation among States in accordance with the
Charter of the United Nations UN GA 2625 (XXV) of 24 October 1970.
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If we further look at the Core International Human Rights Instruments, or the so-called
Bill of Human Rights®!, we can understand more about the changing attitude regarding
the right to self-determination. The Universal Declaration of Human Rights (UDHR)
was adopted by the General Assembly on 10 December 1948. It encompasses 30
articles, which cover the most fundamental human rights, including both civil and
political as well as social and cultural rights. It condemns discrimination (Art. 1-2),
slavery and servitude (Art. 4), and torture and inhumane treatment (Art. 5). It also
contains the rights to freedom of thought, conscience, and religion (Art. 18), opinion
and expression (Art. 19), and association (Art. 20). The social, economic, and cultural
rights are represented for example by the right to have a cultural life (Art. 27), the right
to rest (Art 24), or the right to work (Art. 23). There is no direct mention of the right to
self-determination, compared to the other two covenants. This deliberate omission has

to be understood in the historical context of pre-World-War-Two Europe.

The right to self-determination for minority groups was used as justification by Nazi
Germany to invade its neighbours in 1938-9. Therefore, it is understandable that
attention shifted from collective rights to individual ones, also because the
decolonization movement happened mostly after 1948 (Brown 2016, 46). The
declaration per se is not legally binding, but it should be understood “as a common
standard of achievement for all peoples and all nations” (UDHR Preamble). Although
lacking legally binding power, the declaration gives important guidance to states, but

also a blueprint to following international human rights covenants.

31 The Bill of Human Rights includes the Universal Declaration of Human Rights, the International
Covenant on Economic, Social, and Cultural Rights, and the International Covenant on Civil and Political
Rights and its two Optional Protocols.
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In the Economic, Social and Cultural Rights Covenant and the Civil and Political Rights
Covenant, self-determination is being referred to as “right”. Article 1 in both covenants

states that:

1. All peoples have the right of self-determination. By virtue of that right they freely
determine their political status and freely pursue their economic, social and cultural

development.

2. All peoples may, for their own ends, freely dispose of their natural wealth and
resources without prejudice to any obligations arising out of international economic co-
operation, based upon the principle of mutual benefit, and international law. In no case

may a people be deprived of its own means of subsistence.

3. The States Parties to the present Covenant, including those having responsibility for
the administration of Non-Self-Governing and Trust Territories, shall promote the
realization of the right of self-determination, and shall respect that right, in conformity

with the provisions of the Charter of the United Nations.

There is quite obvious link between self-determination and economic, social and
cultural development in the first two paragraphs, whereas the explicit reference to
decolonization is only in the third paragraph. Its wording implies that not only
administrators of “Non-Self-Governing and Trust Territories”, but also state parties to
the covenant may have obligations by reference to the right of self-determination

(Crawford 1988, 58).

Another important document which further elaborates on internationally agreed basic
principles of international law is the Declaration on Principles of International Law
concerning Friendly Relations and Co-operation among States in accordance with the
Charter of the United Nations adopted by the UN General Assembly at its 25" session

in 1970. It states that the UN GA is “[c]onvinced that the subjection of peoples to alien
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subjugation, domination and exploitation constitutes a major obstacle to the promotion
of international peace and security, Convinced that the principle of equal rights and
self-determination of peoples constitutes a significant contribution to contemporary
international law, and that its effective application is of paramount importance for the
promotion of friendly relations among States, based on respect for the principle of
sovereign equality,” it further comments that “[e]very State has the duty to refrain from
any forcible action which deprives peoples referred to in the elaboration of the principle
of equal rights and self-determination of their right to self-determination and freedom
and independence.” However it also sets a limit to the scope of self-determination by
stating that “[n]othing in the foregoing paragraphs shall be construed as authorizing or
encouraging any action which would dismember or impair, totally or in part, the
territorial integrity or political unity of sovereign and independent States conducting
themselves in compliance with the principle of equal rights and self-determination of
peoples as described above and thus possessed of a government representing the whole
people belonging to the territory without distinction as to race, creed or colour” (UN
GA Resolution 2625 1970). This part is especially important and will be further
elaborated in the chapter dealing with the partition of self-determination into the
internal and external aspect. From the wording, it is obvious that the self-determination
of a certain group should not lead to the separation of a sovereign state’s territory, in
other words severing its territorial integrity. But from another point of view, this
declaration mentions that such a state should be representing all of its population, all of
the races, etc. But what if the state was not conducting its affairs in such manner? Would
that enable the right to self-determination to prevail over the right of a sovereign state

to territorial integrity?
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More about the content of the right to self-determination can be understood from the
United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP), which was
adopted by the UN GA on 13 September, 2007. Self-determination is mentioned
expressly in Articles 3-5. According to Article 3, “[i]ndigenous peoples have the right
to self-determination. By virtue of that right they freely determine their political status
and freely pursue their economic, social and cultural development.” The other two
articles elaborate more on socio-economic as well as political aspects, but in the context
of self-government and autonomy, rather than secession. Article 4 says that
“[i]ndigenous peoples, in exercising their right to self-determination, have the right to
autonomy or self-government in matters relating to their internal and local affairs, as
well as ways and means for financing their autonomous functions”; according to Article
5, indigenous peoples have “...the right to maintain and strengthen their distinct
political, legal, economic, social and cultural institutions, while retaining their right to
participate fully, if they so choose, in the political, economic, social and cultural life of
the State” (UNDRIP A/61/295 2007). We can see the right to self-determination as a
rule which requires international institutions to determine who is or is not entitled to
self-determination, on one hand to prevent dangerous fragmentation of sovereign states

and on the other to have practical significance (White 2000, 169).

The notion of self-determination played a crucial role in the decolonization movement
as manifested by the Declaration on the Granting of Independence to Colonial
Countries and Peoples, which was adopted by the General Assembly as General
Assembly Resolution 1514 on December 14, 1960. The main goal of this document
was to speed up the unconditional end of colonialism and reaffirm that “[a]ll peoples

have the right to self-determination; by virtue of that right they freely determine their
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political status and freely pursue their economic, social and cultural development” (Art.

2).

The International Court of Justice played an important role in the decolonization
process, which consistently reaffirmed the scope of the right to self-determination,
which applies to all people in the so-called non-self-governing territories. In the
Namibia Opinion,*? the Court stated that “the subsequent development of international
law in regard to non-self-governing territories, as enshrined in the Charter of the United
Nations, made the principle of self-determination applicable to all of them” (Namibia
Opinion 1971, para 52). This understanding was confirmed by the West Sahara Case,
in which the Judge Hardy Dillard expressed that “[t]he pronouncements of the Court
thus indicate, in my view, that a norm of international law has emerged applicable to
the decolonisation of those non-self-governing territories which are under the aegis of
the United Nations” (Western Sahara Case 1975, 121). It has been argued that this
consistent state practice and lack of any denial by states, constituted the right to self-

determination to be a jus cogens (McCorquodale 2010, 372).%

However, the right to self-determination was considered by many to have a temporary
character; in other words, once self-determination was achieved by a colonized people
and the new independent state was established, the right was fulfilled and ceased to
exist (UN Doc. A/AC.125/SR.68 1967, 8). This argument was endorsed by so-called
“equality theories of self-determination”, which view the right as not being a “universal
legal abstraction” but rather as addressing a particular situation on the basis of

substantive analysis (Berman 1988, 65).

32 Advisory Opinion on the Legal Consequences for States of the Continued Presence of South Africa in
Namibia (South West Africa) notwithstanding Security Council Resolution 276 (1970).

33 From Latin, meaning “coercive law”, this is a fundamental rule or principle (peremptory law) in
international law that binds all states without any exception.
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2.4.Self-determination beyond the colonial context

As mentioned in the previous subchapter, although the right to self-determination was
generally utilized as a tool to facilitate the notion of decolonization, and such an
understanding received the majority of attention, it could be seen as a strategic and
politically motivated selectiveness. McCorquodale comments on this, stating that
“since 1960 the right of self-determination has not been expressed in any international
or regional instruments solely in the context of colonial territories but as a right of “all
peoples’” (McCorquodale 2010, 373). The Preamble of the 1970 Declaration on
Principles of International Law Concerning Friendly Relations and Co-operation
among States in Accordance with the Charter of the United Nations states “that the
subjection of peoples to alien subjugation, domination and exploitation constitutes a
major obstacle to the promotion of international peace and security” and “that the
principle of equal rights and self-determination of peoples constitutes a significant
contribution to contemporary international law, and that its effective application is of
paramount importance for the promotion of friendly relations among States, based on

respect for the principle of sovereign equality” (UN GA Res 2625, 1970).

State practice shows that the right has been applied outside the colonial context as well.
In the Treaty on the Final Settlement with Respect to Germany signed on September
12, 1990, the UK, USA, France, the USSR and both Germanys recognized “that the
German people, freely exercising their right of self-determination, have expressed their
will to bring about the unity of Germany as a state so that they will be able to serve the
peace of the world as an equal and sovereign partner in a united Europe” (Treaty on the
Final Settlement with Respect to Germany 1991). What enforces this notion of self-
determination above the decolonization practice in particular is that four of five

permanent members of the UN Security Council agreed upon this.
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The European Council declaration regarding the formal recognition of new states in
Eastern Europe, after the dissolution of the USSR, also referred to this right. It reads
that “[t]he Community and its Member States confirm their attachment to the principles
of the Helsinki Final Act and the Charter of Paris, in particular the principle of self-
determination. They affirm their readiness to recognize, subject to the normal standards
of international practice and the political realities in each case, those new States which,
following the historic changes in the region, have constituted themselves on a
democratic basis, have accepted the appropriate international obligations and have
committed themselves in good faith to a peaceful process and to negotiations”
(European Community 1992, 1487). The International Court of Justice in its advisory
opinion regarding the Occupied Palestinian Territory stressed that by facing new
developments in international law, the right to self-determination applies to non-self-
governing territories (Legal Consequence of the Construction of a Wall in Occupied
Palestinian Territory 2004, paras 88 and 118) and that the right of peoples to self-
determination constitutes one of the essential principles of contemporary international

law as a right erga omnes3* (East Timor Case 1995, para 29).

2.5.Concepts of self-determination

Article 1 of the ICCPR and ICESCR distinguishes four concepts of self-determination,
namely the political, economic, social, and cultural. Some authors view the issue, with
political lenses, as closely related to the political ideologies of nationalism, Marxism,
Wilsonian self-determination, decolonization (race), ethno-nationalism or sub-
nationalism (Ronen 1979, 26); see Figure 1. Patten differentiates conceptions of self-

determination as statist, democratic, and nationalist. The statist concept focuses on the

3 From Latin meaning “towards all,” in international law this refers to obligations towards all states,
because the legal fulfilment of such a right is in their legal interest. Breach of such right is considered a
wrongful act not only by the victimized state but also the whole community.
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self-determination of the state, the democratic on the self-determination of the state’s
citizens, and the nationalist approach deals with peoples associated with or understood

as sociocultural group with its own sense of national identity (Patten 2016, 122-3).

Buchanan’s differentiation of secession theories can as well be applied to self-
determination. He differentiates Remedial Right Only Theories and Primary Right
Theories. Primary Right Theories can be further divided into Ascriptive and
Associative Group Theories, but both of them have in common that they are built on
the ideal situation, which does not reflect the actual state of affairs. Ascriptive Group
Theories suggest that a group with distinctive characteristics has the right to external
self-determination even without suffering any injustices. Associative Group Theories
do not require the group to have distinctive characteristics, but instead the members of
the group need to voluntarily form an independent political unit that would have the

right to secede.

Remedial Right Only Theories suggest that the right to external self-determination, for
Buchanan meaning the right to secede, is plausible only as a remedy of last resort, when
injustices against a group of people are serious, prolonged, and threaten the group’s
survival (Buchanan 1997, 36-40). From this argument we can deduce that the internal
aspect of the right to self-determination is crucial and unless it is gravely breached, the
external aspect (secession) is not legally conceivable under the current practice of

international law.
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Figure 1 Manifestations of self-determination (SD) according to Ronen

Label Type Dominant period Main Geographic location
Nationalism National SD 1830s to 1880s Europe

Marxism Class SD mid 19™ to early 20" c. Europe

Wilsonian SD Minority SD 1916 to 1920s Central/Eastern Europe
Decolonization Racial SD 1945 to 1960s Africa, Asia
Ethno-nationalism  Ethnic SD mid-1960s to present World

Source: Ronen 1979, 26, modified by the author

2.6.Exercising the right and its limitations

The judgement of the Western Sahara Case emphasized that “the application of the
right of self-determination requires a free and genuine expression of the will of the
peoples concerned” (Western Sahara, no. 19, para 55). However, this requirement faces
numerous problems and even among the so-called advanced democracies,
governmental support to negotiate self-determination claims is limited by awarding
people certain levels of autonomy, whether it is cultural, economic, political, or some
combination of them. The will of the people can be expressed by popular consultations,
referenda, or elections (McCorquodale 2010, 378). Nevertheless, this is not often the
case with regions to which geostrategic importance is attached. There are many
examples illustrating this phenomenon, e.g. the case of Hong Kong where no one asked
its inhabitants whether they wanted to remain with the United Kingdom, become
independent, or join the PRC. One of the reasons was that the last option did not have
any substantial support among Hong Kong residents, but it was the one Margaret
Thatcher and Deng Xiaoping decided. Therefore, geopolitics prevailed again over
human rights, in particular over the right to self-determination. Although temporary

guarantees for self-government and autonomy were given to Hong Kong, it was
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motivated more by protecting the viable financial hub’s future than a concern about
people’s livelihoods. As Stefan Oeter points out, the modalities of autonomy need to
remain flexible, because “[i]f the federation or autonomy is drastically changed or
abolished without the consent of the entity concerned, the question of self-
determination is revived,” leading to calls for the restoration of the previous state of
affairs or, if the oppression is violent and brute, claims for independence (Oeter 2014,

57).

Excepting the absolute rights, all human rights have limitations on their exercise, in
order to protect the rights of others; this includes the right to self-determination, which
is not considered to be an absolute right. Both the ICCPR and the ICESCR provide that
nothing “may be interpreted as implying for any State, group or person any right to
engage in any activity or perform any act aimed at the destruction of any of the rights
and freedoms recognized herein or at their limitation to a greater extent than is provided
for in the present Covenant” (ICESCR and ICCPR, Art 5). The most obvious limit on
the right arises from its contradictory nature with the state’s right to territorial integrity,
which is perceived as one of the guarantees of the international peace and stability and
confirmed in the Declaration on Principles of International Law (UN GA Res 2625
1970). In this light, self-determination is perceived as a potential cause of anarchy in
international life (Hannum 1996, 29-30). However, provisions of the same declaration
could be also read differently, such that the protection of a state’s territorial integrity is
legally justifiable only if the state enables full internal self-determination to people

living within its borders (McCorquodale 2010, 380).

2.7.Conclusion
The first half of the 20" century was a critical period not only for the establishment of

the right to self-determination but also for the international legal system in general. The
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evolution of the right was gradual, and its roots can be traced to the vague and somewhat
idealistic Wilsonian idea that “all people should freely decide about their future.” As
the century evolved, the necessity to define self-determination as a universal right

became evident.

After the collapse of the Austro-Hungarian, Russian, and Ottoman Empires during the
first two decades of the 20" century, followed by the various nationalist movements,
and especially with the speedy process of decolonization after the end of World War
Two, the right to self-determination was significantly remodelled. Its codification in a
number of international covenants and by state legal practices set universal rules for the
process of decolonization and justified notions of establishing new sovereign states.
However, widespread application of the right to self-determination to colonial issues
did not hinder the gradually emerging discussion about its scope reaching beyond actual

decolonization.

During the second half of the 20™ century, the right to self-determination began to be
perceived in a much broader sense, not exclusively relating to oppressed people living
under colonial dominance, but as a normative principle built on the autonomy and
equality of all human beings (Valadez 2001, 150). Nowadays, the prevailing
understanding of the right is based on the premise that when a particular group holds
power within a state and uses it to dominate other groups in the area by oppressive and
exploitative means and undermines the dignity of oppressed groups, such
disadvantaged groups may seek the right to self-determination. Any form of
subjugation, domination, or exploitation is against the peoples’ right to self-
determination in both colonial and non-colonial territories. Selective application of the
right only on colonial territories and not the others would go against the basic concept

of human rights (McCorquodale 2010, 374).
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In his dissenting opinion to the Genocide Case, judge ad hoc Milenko Kreca stated that
“[although] the right to external self-determination has been linked to non-self-
governing territories it cannot be interpreted as a limitation of the scope of the right to
self-determination ratione personae,® but as an application of universal law ad
casum”3® (Application of the Convention on the Prevention and Punishment of the
Crime of Genocide 1996, 740). This understanding supports the thesis that people living
in colonies are one, but not the only category of people with the right to self-
determination (Rai¢ 2002, 225). Hence, all peoples, regardless of the politically or
geographically defined unit they are part of, have the right to self-determination, which
is “[a] multifaceted notion that involves constraints on institutional orders as well as
recognition of various individual, though sometimes collectively mediated, rights”

(Valadez 2001, 150).

Although the gradual evolution of the right to self-determination towards its universal
applicability can be seen as a positive development in international human rights law,
many aspects continue to convolute its clarity and enforceability. The general
vagueness of its formulation and its solely ad hoc application hinder the full-fledged
incorporation of the right into international human rights law. In Cassese’s words, “self-
determination is attractive so long as it has not been attained ... [and] attractive so long

as it is applied to others” (Cassese 1995, 5).

The following chapter discusses the further evolution of the right and its partition into
its internal and external form. This differentiation enables, at least in theory, greater
applicability of the law in various geopolitical contexts, without inflicting the fear of

territorial disintegration.

% Because of the nature or position of the relevant person
% Relating to the case or cause of action
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3. Internal self-determination

3.1.Introduction

As | briefly mentioned in the introduction, the differentiation of the right to self-
determination into its external and internal manifestation is considerably a new strategy,
although some of the documents analysed in this chapter will prove that this distinction
has been present, at least in theoretical discussions, for decades. Because of the
ambiguity of the right to self-determination and the possibility of contradictory
interpretations, it may be more plausible to divide it into “more manageable pieces
which can be more readily defined” (Summers 2013, 229). This chapter analyses the
evolution of the internal manifestation of the right to self-determination by looking at
the development of the jurisprudence in the 20" century. It discusses the differentiation
between the internal and external aspects of the right and destigmatises the right to self-

determination as solely inflicting secession and separatism.

The external aspect of the right to self-determination implies the creation of a new
political entity and the state-forming process. Nevertheless, external self-determination
is often equated to secession, which is a misleading oversimplification of the fact that
numerous territories exercised their right to self-determination by other means and not
only the violent struggle for independence. Many examples can be found among former
colonies merging and creating new states, e.g., Cameroon®” or Somalia, or by free
association with the United States in the case of Palau and the Marshall Islands. These
different expressions of external self-determination were not solely connected to

colonies and the post-colonial order but can also be observed among sovereign states

37 On October 1, 1961, the British Cameroon joined the French Cameroon which had gained
independence in the previous year.

3.0n July 1, 1960, the British Somaliland Protectorate and the Italian Trust Territory of Somaliland
united and formed the Somali Republic. The French Somaliland (Djibouti) decided in a referendum to
keep its association with France instead of joining the newly established Republic.
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in non-colonial situations, e.g., the unification of the two Yemens in 1990 or the free
association of the Autonomous Region Bougainville with Papua New Guinea

(McCorquodale 2010, 375).

The internal aspect of the right to self-determination implies that the question of self-
determination is dealt with in a given territory and thus avoids the state-forming process
and the creation of new political entities. The issue of what the internal aspect of the
right includes has evolved during the 20" century, similarly to the right to self-
determination itself. The notion of internal self-determination was, at the beginning, a
tactical approach. It could, on the one hand, protect fundamental human rights without
touching upon terms such as secession and separatism, traditionally not recognized by
the international community, or in Cassese’s words the “small circle of ‘civilized
nations’ which constituted the international legal order” (Cassese 1995, 5), for
breaching the primal value of territorial integrity and peaceful coexistence among states

(Oeter 2014, 50).

Nevertheless, this chapter later elaborates on the fact that the absolute detachment of
the internal and external manifestations of the right to self-determination is not possible;
on the contrary, legal practice shows their interdependence in various aspects. Apart
from an analysis of the development of the right, a crucial part of this chapter is to
identify a universally acceptable definition of the right to internal self-determination
based on the current legal practice and developments of legal norms. Identified core
values of the right will be used as a blueprint for the analysis of the situation in China

and the XUAR in particular.

3.2.Evolution of the right
Correspondingly with the right to self-determination, the internal and external

differentiation was not established because of the need to protect people’s human rights,
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but for political and geostrategic reasons. Although not explicitly formulated with the
terms internal and external self-determination, we can already see the formation in the
political and legal arena in the early 1920s. In the Aland islands question report from
July 12, 1920, the International Committee of Jurists stated, “the principle of self-
determination of peoples may be called into play. New aspirations of certain sections
of a nation, which are sometimes based on old traditions or on a common language and
civilisation, may come to the surface and produce effects which must be taken into
account in the interests of the internal and external peace of nations” (Report of the
International Commission of Jurists 1920, 6). The report submitted by the commission

of rapporteurs to the Council of the League Nations reads:

The idea of justice and liberty, embodied in the formula of self-determination, must be
applied in a reasonable manner to the relations between States and the minorities they
include. It is just that the ethnical character and the ancient traditions of these minorities
should be respected as much as possible, and that they should be specially authorised to
practise freely their religion and to cultivate their language. This postulate marks one of
the most noble advances of modern civilisation and, it is clear that there can be no lasting
peace apart from justice, constitutes one the most powerful means of strengthening peace
and combating hatred and dissentions both within the State and in international relations.

(The Aaland Island Question Report B7 [C] 21/68/106 1921, 28)

The South Tyrol/Alto Adige Case dealt with a similar situation and addressed the issue
of self-determination, although not explicitly, from the perspective of the internal and
external division. After the collapse of the Austrian empire, according to the Treaty of
Saint-Germain, the German-speaking area of South Tyrol was given to Italy without
any plebiscite among the inhabitants. Although at the beginning the minority population
could keep their traditions and language, with the onset of fascism in Italy, Italianization

began to reach the area and the government abolished protective measures regarding
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linguistic minorities, such as elementary and secondary teaching in the mother tongue.
The situation improved after the end of the Second World War, when Italy and Austria
entered into the so-called De Gasperi-Gruber Agreement on September 5, 1946.
According to its provisions, the German-speaking population was entitled to complete
equality of rights in order to safeguard the “ethnical character and the cultural and
economic development”, which among others included the return of German family
names which were Italianized (Art. 1) and also the right to the “exercise of autonomous
legislative and executive regional powers” (Art. 2) (Petersen, Slany, and Gleason 1970,
810-11). From the merits of this agreement, we can deduce that the fulfilment of what
we now understand as internal self-determination would be sufficient to avoid
challenges regarding the territorial integrity of existing states for the sake of the rights
of ethnic or linguistic groups to determine their international status (Cassese 1995, 104—

5).

The first direct usage of this division is attributed to the post-war situation in Indonesia.
Identification of the internal and external aspect of the right was a part of the Dutch
strategy to divide the Indonesian political scene to maintain its influence on the islands
(Summers 2013, 245). A report to the Security Council mentions that the Provisional
Constitution of the United States of Indonesia made the only provision with respect to
the “internal right of self-determination, that is, the right of populations to determine,
by democratic procedure, the status which their respective territories shall occupy
within the federal structure of the Republic of the United States of Indonesia.”
According to the same paragraph, there is no provision regarding external self-
determination, which constitutes “the right of the populations to disassociate their
respective territories from the Republic of the United States of Indonesia” (Special

Report to the Security Council on the Round Table Conference S/1417 1949, para 52).
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Both internal and external aspects of the right should be understood in light of the Dutch
strategy to retain its influence as much as possible. The Dutch preferred the federation
of states with a loose union with the Netherlands, but their insistence on the existence
of external self-determination suggested that a state from the federation could
eventually separate and associate with the Netherlands. In the joint draft resolution of
January 21, 1952, the Syrian representative stated that the right to self-determination
should be considered from a domestic and international point of view. The domestic
aspect meant that people could choose the form of government, whereas the

international lead to independence (UN GA A/C.3/SR.397 1952, para 5).

In most cases, however, proponents of the internal and external differentiation of the
right were from colonial powers, the Netherlands serving as one of the prominent
leaders in this endeavour (Summers 2013, 245). In the recommendations concerning
international respect for the self-determination of peoples from November 18, 1952, the
representative of the Netherlands stated that “the principle of internal self-
determination, or self-determination on the national level, should be distinguished from
that of external self-determination, or self-determination on the international level. The
former was the right of a nation, already constituted as a State, to choose its form of
government and to determine the policy it meant to pursue. The latter was the right of
a group which considered itself a nation to form a State of its own” (UNGA

AJ/C.3/SR.447 1952, para. 4).

Colonial powers tried to divide self-determination as a manoeuvre to “undermine the
notion of alien domination as synonymous with colonialism” (Summers 2013, 246) and
argued that the denial of this right was not exclusive to colonial situations but “ignored
by the most fervent adherents of external self-determination” (UNGA A/C.3/SR.642

1955, para 25). Another colonial power, Belgium, argued that non-self-governing
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territories could effectively exist within a state which would still “assume
responsibilities for the administration of territories whose peoples have not yet attained

a full measure of self-government” (UNGA A/C.4/SR.419 1954, para. 20).

The OSCE declaration confirmed that self-determination could be exercised by external
and internal methods. It stated that “[b]y virtue of the principle of equal rights and self-
determination of peoples, all peoples always have the right, in full freedom, to
determine, when and as they wish, their internal and external political status, without
external interference, and to pursue as they wish their political, economic, social and

cultural development” (Helsinki Final Act 1975, Principle VIII).

The contours of the right to internal self-determination started to get more evident by
the end of the 20" century. However, many legal scholars continued to understand the
internal aspect of the right as the right to be independent of foreign domination, but
without implications that minorities or “non-colonial people” within an existing state
had also acquired the right to independence or self-determination under international

law (Hannum 1995, 48-9).

3.3.Content of the right

As | mentioned above, the exact definitions, content, and scope of numerous
international human rights tend to be in many ways obscure, vague, or ambiguous,
including the right to self-determination. There are obvious political reasons behind it.
However, the strategy of differentiating the internal and external aspects of the right
can mitigate such confusion. The internal aspect of the right could, in most cases, avoid
discussions regarding sovereignty, territorial integrity, and independence and help to
escape the vicious circle of secessionist claims by providing a more productive

alternative to diplomatic mediators (Oeter 2014, 56). A standard choice to resolve
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disputes concerning the determination outside the colonial context is territorial

autonomy and self-governance within an existing state (Weller 2008, 78).

Cassese views internal self-determination as the right to freely choose the political and
economic regime as a way of authentic self-government (Cassese 1995, 101). Oeter
further delineates the addressees of the right as “majority populations of certain
historical entities with ethnic, linguistic, cultural, and/or linguistic characteristics
different from those of the ‘state nation’ ... [who shall] enjoy a high degree of self-
government without involvement in counterproductive quarrels over statehood,

territory, boundaries, and citizenship” (Oeter 2014, 56).

Some of the positive approaches addressing this issue were suggested in Geneva during
the Commission on Security and Cooperation in Europe (CSCE) meeting of experts on

national minorities from 1 to 19 July, 1991 which include:

— advisory and decision-making bodies in which minorities are represented, in
particular with regard to education, culture and religion;

— elected bodies and assemblies of national minority affairs;

— local and autonomous administration, as well as autonomy on a territorial basis,
including the existence of consultative, legislative and executive bodies chosen
through free and periodic elections;

— self-administration by a national minority of aspects concerning its identity in
situations where autonomy on a territorial basis does not apply;

— decentralized or local forms of government;

— for persons belonging to national minorities, provision of adequate types and
levels of education in their mother tongue with due regard to the number,

geographic settlement patterns and cultural traditions of national minorities;
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funding the teaching of minority languages to the general public, as well as the
inclusion of minority languages in teacher-training institutions, in particular in
regions inhabited by persons belonging to national minorities;

provision of financial and technical assistance to persons belonging to national
minorities who so wish to exercise their right to establish and maintain their
own educational, cultural and religious institutions, organizations and
associations;

governmental assistance for addressing local difficulties relating to
discriminatory practices (e.g. a citizen’s relations service);

encouragement of grassroots community relations efforts between minority
communities, between majority and minority communities, and between
neighbouring communities sharing borders, aimed at helping to prevent local
tensions from arising and address conflicts peacefully should they arise; and
encouragement of the establishment of permanent mixed commissions, either
inter-State or regional, to facilitate continuing dialogue between the border

regions concerned (excerpted from the CSCE Meeting Report 1991).

Although these points can serve as a blueprint for addressing the situation in the PRC

in the following two chapters, it is necessary to note that they are predominantly

applicable to democracies, in particular the so-called consociational democracies built

on the principle of sharing executive power and self-administration for each group

(Eide 1993, 165), which PRC is not, even if it claims otherwise. Another reference to

the content of internal self-determination can be understood from the Belfast

Agreement of 1998, which significantly calmed the situation in Northern Ireland.

Christine Bell and Kathleen Cavanaugh identified several points in it, such as protection

for civil, political, social, economic, and cultural rights, an assembly with power-
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sharing and mutual vetoes, and cross-border linkages for “minorities with Kin groups in

neighbouring states” (Bell and Cavanaugh 1999, 1354).

A Canadian Supreme Court judgment about the justifiability of the potential secession
of Québec from the rest of Canada under international law gave a landmark as well as
normatively powerful statement regarding the scope of the right to internal self-
determination. It further elaborated on its linkage to the external aspect of the right,
which will also be developed in the following section of this chapter.®® The Court was
asked to consider whether a right to unilateral secession exists under international law.

In its statement, the Court concluded that

...a right to secession only arises under the principle of self-determination of people at
international law where “a people” is governed as part of a colonial empire; where “a
people” is subject to alien subjugation, domination or exploitation; and possibly where
“a people” is denied any meaningful exercise of its right to self-determination within the
state of which it forms a part. In other circumstances, peoples are expected to achieve
self-determination within the framework of their existing state. (Reference Re Secession
of Québec 1998, Question 2)

About the situation in Québec and in particular regarding the rights of Quebecers to
pursue their own political and economic goals and protect their distinct culture, it

concluded that

[t]he population of Quebec cannot plausibly be said to be denied access to government.
Quebecers occupy prominent positions within the government of Canada. Residents of
the province freely make political choices and pursue economic, social and cultural
development within Quebec, across Canada, and throughout the world. The population
of Quebec is equitably represented in legislative, executive and judicial institutions. In
short, to reflect the phraseology of the international documents that address the right to
self-determination of peoples, Canada is a “sovereign and independent state conducting

itself in compliance with the principle of equal rights and self-determination of peoples

39 Landmark judgment of the Supreme Court of Canada regarding the legality of unilateral secession
under the Canadian and international law from August 20 1998.
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and thus possessed of a government representing the whole people belonging to the

territory without distinction”. (Reference Re Secession of Québec 1998, para 136)

From this judgment, we can extract the core values which constitute the internal aspects
of the right to self-determination, such as non-discrimination and freedom in the
political, economic, social, and cultural pursuits of the people. The Court is indicating
that secession as an exercise of the right to self-determination cannot serve as a
legitimate first step under international law, and even if the majority of Quebecers
favoured secession, it would not be legally plausible without negotiations with the other
parts of Canada. However, in the judgment, the Court considers the “colonial people”
not only as potential addressees of the right, but also as people who cannot achieve “a
meaningful existence” within the given state. Therefore, if the circumstances, such as a
state’s denial of the right to internal self-determination are severe, the call for the
external right to self-determination can be seen as a right of the last resort, or a Remedial
Only Right in Buchanan’s words (Buchanan 1997, 34-35) not explicitly banned under

international law (McCorquodale 2010, 377).

In the concurring opinion in the Loizidou v Turkey Case,* judges Luzius Wildhaber
and Rolv Ryssdal commented that in the recent years “a consensus has seemed to
emerge that peoples may also exercise a right to self-determination if their human rights
are consistently and flagrantly violated or if they are without representation at all or are
massively under-represented in an undemocratic and discriminatory way. If this

description is correct, then the right to self-determination is a tool which may be used

40 This was a legal case between Cyprus and Turkey regarding properties left behind by Cypriot refugees
in the parts of Cyprus occupied by the Turkish army. Cypriot national Loizidou filed the application
against Turkey on July 22, 1989. The final judgement by the ECHR was made on December 18, 1996,
ruling out Turkey as being responsible for human rights violations and thus obliged to compensate the
claimant.
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to re-establish international standards of human rights and democracy” (Loizidou v

Turkey 1997, 24).

3.4.Conclusion

This chapter illustrates the fact that the “feared” secession is only one expression of the
right to self-determination and that there are numerous other options to exercise the
right without disturbing the given order. The right to internal self-determination is
chosen as an example and the main “theme” of the text, because it offers a viable

solution to problems faced by multi-ethnic states around the world.

The right to internal self-determination is not just a partial or half-hearted concession
to the criticisms of human rights abuses in multicultural societies. On the contrary, it
depicts it as a substantial right with direct impact on the people concerned. To avoid
reductionist tendencies, which select one aspect of the right as the core concept and
overlook the others as less important, it is necessary to view the whole idea of the right
as a complex set of mutually reinforcing components including economic, cultural,

social rights as well as civil and political rights (Valadez 2001, 150).

To fully realize the right to internal self-determination, the state has to take positive
action. It is necessary that anti-discrimination laws concerning education, employment
political participation are fully enforced, and various disadvantages which could arise
from previous injustices need to be actively mitigated by subsidies and affirmative
policies (Buchanan 2006, 143). The external aspect of the right to self-determination is
concerned with the people’s relations to another state, but the internal dimension deals

with the relationship between people and the country they live in (Cassese 1995, 101).

Internal self-determination, cleared from the nationalist rhetoric, could ensure the

people of a state “govern[ing] themselves in a democratic manner” (Hannum 1995,
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504). However, this is the ideal situation, which regrettably in the majority of cases
does not depict the reality of self-determination struggles around the world. States that
attempt to address this issue responsibly often face the outcomes of the past hundreds
of years of oppression, discrimination, and racism, hand in hand with nationalistic and
populist rhetoric. These “sins of the past” make the whole quest for self-determination
more arduous and protracted, and often result in unsatisfactory outcomes. Discontent
with governmental policies, perceived injustice, or lack of interest are often the triggers
for independence demands and secessionist violence. However, in most instances, it
brings the opposite outcomes, such as harsh countermeasures from the government,
intensified surveillance, and curbing or even jettisoning of existing preferential policies.
This vicious circle is hard to break, and any attempts face the inherent fear that someone,
be it an ethnic, religious, or linguistic minority, is continually trying to tear the state’s

territory apart and endanger the existence of the country.

This chapter discusses the connection between the internal and external aspects of self-
determination in situations when the minority might not have any other option than to
strive for external self-determination as the last resort. It is clear that the right to
secession as a legal mechanism is legally defendable. In particular, in cases when a state
intentionally obstructs the realization of the right to internal self-determination,
disintegrates “existing arrangements of autonomy, and takes recourse to brutal forms
of violent oppression, ending in gross and consistent patterns of crimes against

humanity, forms of ‘ethnic cleansing’, and perhaps even genocide” (Oeter 2014, 57).

Nevertheless, some governments took a different path in dealing with their people’s
right to self-determination, be it forceful assimilation, denial of minority rights, denial
of the existence of substantial minority group, or even ethnic genocide. The Chinese

government is a clear example. The following chapter analyses Chinese government’s
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normative documents and points out changes in their narratives concerning minority

issues in China, with particular focus on the Uyghurs in the XUAR.
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4. Self-determination in the context of PRC law

4.1.Introduction

The main intention of this chapter is to discuss the legal situation in the PRC by looking
at the principal legal documents concerning the right to self-determination. As the focus
of my research centres around the XUAR, except for the generally applicable PRC
Constitution, #* Regional National Autonomy Law (RNAL), ** Religious Affairs
Regulations (RAR),* the Counter-Terrorism Law,* Regulations on De-radicalization
of the XUAR,* and Regulations of XUAR on Religious Affairs (RXR)*® will be
discussed substantially in this chapter. Although the PRC’s political elite is aware of
the necessity of the rule of law (Li 2016, 392), and the rule by law has been reiterated
by Xi Jinping at numerous occasions,*” any actual reform of the system that would lead
to it is unforeseeable. For that reason, the existing discrepancy between the law and
reality will be discussed as well. Law in the PRC is a policy instrument of the CPC and
as such it is constantly interpreted and intervened in by the party-state apparatus (Potter

2013, 2).

Following the discussion in the previous chapter about the content of the right to
internal self-determination, the crucial task of this chapter is to analyse the Chinese
legislation regarding whether it provides legal guarantees for the right. To paraphrase
the Supreme Court of Canada decision in the Reference Re Secession of Québec from

1998, can the Uyghurs freely make their political choices and pursue economic, social,
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47T E.g. in the 2014 Fourth Plenum of the 18th Central Committee Decision on several major issues
concerning the comprehensive promotion of the rule of law (Yang and Yan 2014).
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and cultural development within the XUAR, across the PRC, and throughout the world?
Is the population of Xinjiang equitably represented in legislative, executive and judicial
institutions? Does China as a sovereign and independent state conduct itself in
compliance with the principle of equal rights and self-determination of peoples and thus
possesses a government representing the whole people belonging to the territory

without distinction?

4.2. Legislative processes

Legislative processes in modern states are arduous and lengthy and require a
considerable amount of political will. They differ slightly in method from country to
country, but usually follow a similar pattern of agenda setting, writing and drafting,
approving (by parliamentary committees, parliament, and the president), and
implementing. The legislative discussion and decision-making process generally poses
the biggest hindrance to the successful approval of a given law, since it is mostly
dependent on the support of various political factions and is therefore prone to political
wheeling and dealing. In theory, this should not apply to the legislative process in the
PRC, which is an authoritarian party-state with power concentrated in the hands of the
Communist Party. However, ambiguities within the law-making system, the size of the
forums through which legislation has to pass, and the possibility of intra-Party

factionalism all mean that the process is not as smooth as one would expect.

The legislative process in China is a multi-site and multi-stage process that requires a
significant amount of time (Tanner 1995, 39). Its stages include: 1) agenda setting; 2)
writing and drafting; 3) inter-agency review; 4) top leadership approval; 5) National

People's Congress (NPC) review, debate, and passage; and 6) implementation (Ibid.,
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45)."® The whole process “is populated by self-interested actors with uneasy power
relationships who engage in institutional turf wars at virtually every stage of the law-
making process” (Paler 2005, 301). According to the Chinese Constitution, the NPC
and its Standing Committee (NPCSC) is the supreme legislative body, but the State
Council, People’s congresses at the provincial level and in autonomous regions, Special
Economic Zones (SEZ), and Special Administrative Regions (SAR) also hold
legislative power. Laura Paler primarily attributes this confusing situation to the
division of authority among the NPC, State Council, and sub-national people’s

congresses (Ibid.).

Figure 2 Legislative bodies and their powers

Legislative body Legislative powers
enact and amend the Constitution; enact laws; supervise national
NPC legislative operations; exercise its power in other legislative efforts.

enact and amend laws; interpret the Constitution, interpret laws by
NPC and NPCSC; nullify any out-of-place administrative acts, local
rules, as well as provincial autonomous rules and specific
NPC SC regulations.

implement and amend administrative rules and regulations; draft
administrative rules and regulations; submit drafts for laws to the
NPC and its Standing Committee; make provisions through
authorization; change or cancel any unsuitable decisions and orders
made by its subsidiary departments and local governmental

State Council administrative organs at different levels.
Provincial NPC and | make and amend local rules and regulations in accordance with the
SC Constitution and other national laws and regulations

make and amend local rules and regulations in accordance with the
Constitution (with plausible exceptions), reported to and approved
Legislation in Ethnic | by NPCSC; legislation only applies within the ethnic autonomous
Autonomous Areas area.

make laws or regulations for implementation in the SEZ; legislation
in these zones must conform to the Constitution, laws, administrative
Legislation in SEZ rules and regulations.

The Legislative Council has the power to make, amend, and abrogate
Legislation in SAR laws.

Source: CIIC, “The Legislative System of China”, Constitution of the PRC, and Xue, “China’s legislative
system...,” p. 325.

48 Tanner identifies only five stages, but here I follow the US-China Business Council in adding a
“writing and drafting” stage, see “The PRC Legislative Process,” 2009.
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There are numerous types of regulations by the State Council including rules,*
provisions, * measures, ** regulations, °* orders, ** decrees, ** instructions, *°
resolutions, *® decisions, ° notices, *® and announcements ** (Luo 1996, 405).
Particularly confusing is the legal hierarchy between the national and local level.
Although none of the laws or regulations can contravene the Constitution and state law,
there are some exceptions in the case of autonomous regions, where they “may not be
completely in line” (CIIC 2003). This is explained by the specific character of these
regions and the protection of their autonomy. However, as will be shown later in this
chapter, it can also serve as an artful excuse not to adhere to certain rights otherwise

guaranteed by the Constitution, e.g. religious freedoms.

For the purpose of this chapter, national laws®® adopted by the NPC as well as laws
adopted by the State Council and by the sub-national people’s congresses are analysed.
This hierarchical difference is the reason why legal documents from the latter two
institutions are called regulations tiaoli in Chinese legal terminology. They are part of
the administrative regulations and rules ®* of the State Council, and the local
regulations® of the provincial people’s congress. Although State Council regulations

are third in the legal hierarchy after the Constitution and NPC laws, some scholars
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regard the State Council as the “de facto most powerful law-making institution in China”
because of its extensive legislative powers (Chen 2008, 183). The vertical hierarchy
does not necessarily mean that decisions made at lower levels are in conformity with
higher ones. The Legislation Law,® adopted by the NPC in 2000 and amended in 2015

aimed to solve this discrepancy, but with unsatisfactory results (Paler 2005, 318).

4.3.The Constitution

In theory, the Constitution is the supreme law in the PRC. But this and the following
chapter will illustrate that in practice, legal provisions contained in the Constitution
lack the necessary enforceability. The current version was adopted by the Fifth National
People’s Congress in 1982, but amended numerous times in 1988, 1993, 1999, 2004,

and 2018. The latest amendment consists of four chapters and 143 articles.

It is necessary to look back at the period of struggles between the Communists and the
Kuomintang to fully understand the evolution of the Constitution and the policies
regarding self-determination in the PRC. During this period, numerous ideas of
governance crystallized among communist leaders and many of them came into practice
after the establishment of the new republic in 1949. However, many were later modified
or even reversed for obvious reasons. After the victory of the Communists over the
Kuomintang, it was not necessary anymore to lure people into supporting the
communists by “promising them the moon.” On the contrary, after the establishment of
the PRC, it was essential to ensure the existence of the regime by rebuking any previous

promises that could endanger the unity of the newly established country, including

8 The Legislation Law of the PRC was adopted at the Third Session of the Ninth National People's
Congress on March 15, 2000. It was amended by the decision at the Third Session of the Twelfth National
People's Congress on March 15, 2015.
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thoughts of “too much” self-determination for numerous ethnic and religious groups,

or the question of secession.

This change in attitude is quite obvious when looking at the “communist” constitution
before and after the establishment of the PRC. In 1931, in the so-called Jiangxi Soviet,

the constitution was proclaimed and its Article 14 reads:

The Soviet government of China recognizes the right of self-determination of the
national minorities in China, their right to complete separation from China, and to the
formation of an independent state for each national minority. All Mongolians, Tibetans,
Miao, Yao, Koreans, and others living on the territory of China shall enjoy the full right
to self-determination, i.e. they may either join the Union of Chinese Soviets or secede
from it and form their own state as they may prefer. The Soviet régime of China will do
its utmost to assist the national minorities in liberating themselves from the yoke of
imperialists, the KMT militarists, ¢ u-ssu [tribal headmen], the princes, lamas, and others,
and in achieving complete freedom and autonomy. The Soviet régime must encourage
the development of the national cultures and of the respective national languages of these

peoples. (Art. 14)

The following Constitutions of the PRC, however, changed the wording significantly.
Article 4 of the 1954, 1975, 1978, and 1982 Constitutions states that the PRC is a
unitary multi-national state and that in the areas where minorities live in compact
communities, regional autonomy is applied; however, all autonomous areas are
inalienable parts of the country (Art. 4, 1954). After the communist victory, Zhou Enlai
reiterated that every nationality has a right to self-determination, but because of the
imperialists trying to split Tibet, Taiwan, and Xinjiang from China, the People’s
Republic of China is not a federation (Jacobs 2016, 171). Those who opposed this

establishment either fled or were imprisoned or executed (Ibid., 172). This policy shift,
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compared with pre-PRC rhetoric, is considerably pragmatic and not necessarily

contradictory with the idea of self-determination in its internal expression.

The PRC’s Constitution Preamble states that “[t]he People’s Republic of China is a
unitary multi-national State created jointly by the people of all its nationalities. Socialist
relations of equality, unity and mutual assistance have been established among the
nationalities and will continue to be strengthened. In the struggle to safeguard the unity
of the nationalities, it is necessary to combat big-nation chauvinism, mainly Han
chauvinism, and to combat local national chauvinism. The State will do its utmost to

promote the common prosperity of all the nationalities.”

If we continue reading Article 4 of the Constitution, we find out that “discrimination
against and oppression of any nationality are prohibited” and that the “[s]tate assists
areas inhabited by minority nationalities in accelerating their economic and cultural
development.” Moreover, Article 4 further adds that “all nationalities have the freedom
to use and develop their own spoken and written languages and to preserve or reform

their own folkways and customs.”

Basic human rights attributed to the right to internal self-determination are guaranteed
by the PRC Constitution, which is the supreme law of the country and can be
contravened by “no law or administrative or local rules and regulations (Art. 5/3).”
According to the Constitution, all citizens of the PRC are equal before the law (Art. 33).
Xi Jinping himself declared the authority of the PRC Constitution on numerous
occasions; in 2012 he stated that the “CPC should govern and behave in accordance
with the PRC Constitution” (Li 2016, 393; Wang 2014) and that the authority of
Constitution is dependent on its actual implementation (Chen 2012). However, this is
again a double-edged sword for the CPC. On one hand, the existence of a politically

independent constitutional body could legitimize the regime, but on the other hand,
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anything beyond the reach of the Party is seen as highly suspicious and potentially

disruptive (Lewis 2015, 134).

4.3.1. Religion
Religion is vaguely discussed in Article 36 of the Constitution. Compared with the 1979
Constitution, it lacks any call for promoting atheism and therefore suggests the
liberalization of religious freedoms in China in early 1980s (Maclnnis 1989, 7).
According to it, citizens of the PRC enjoy freedom of belief (Art. 36/1) and cannot be
discriminated against based on religion (Art. 36/2). The same paragraph also states that
“[n]o state organ, public organization, or individual may compel citizens to believe in,
or not to believe in, any religion.” The third paragraph adds that “[t]he state protects
normal religious activities. No one may make use of religion to engage in activities that
disrupt public order, impair the health of citizens or interfere with the educational
system of the state,” the fifth that “religious bodies and religious affairs are not subject

to any foreign domination.”

4.3.2. Regional Autonomy
Instead of declared rights to self-determination in the 1931 Constitution, the PRC
Constitution contains provisions about regional autonomy for the areas with a
significant proportion of non-Han population. However, these provisions follow a
similar structure as other legal human rights guarantees. The right awarded in one
paragraph is usually constrained or completely contradicted in the following section. In
Article 4, we can read that “Regional autonomy is practised in areas where people of
minority ethnic groups live in compact communities; in these areas organs of self-
government are established to exercise the power of autonomy. All ethnic autonomous
areas are integral parts of the People’s Republic of China.” However, Article 115

clearly explains what is meant by “autonomy”. It states that “[t]he organs of self-
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government of autonomous regions, prefectures and counties exercise the functions and
powers of local organs of state ... [but] [a]t the same time, they exercise the power of
autonomy within the limits of their authority as prescribed by the Constitution, the Law
of the People’s Republic of China on Regional Ethnic Autonomy and other laws and

implement the laws and policies of the state in the light of the existing local situation.”

4.4.Regional National Autonomy Law (RNAL)

The Regional Ethnic Autonomy System is one of the most important aspects of the
PRC’s central-local relations (Zhang 2012, 249) and a “basic political system of the
State” (RNAL, Preface). Although the existing Regional National Autonomy Law
offers a more elaborate legal basis than the Constitution, its actual enforcement is
problematic. The main reason for this is the non-existent legal consequences of its
violation by a state organ and no legal remedies. According to Bovingdon ““a basic law
like this is constitutional by nature and as such, like PRC constitution itself, it is not
actionable” (Bovingdon 2005, 51). Therefore, instead of being masters of their land,
the population faces various restrictions and limitations. These constraints make them
feel more like “eunuchs serving at the pleasure of the Communist Court in Beijing”

(Phan 1996, 85).

The Regional National Autonomy Law came into effect in 1984, during the period
which can, from today’s perspective, be called the “renaissance” of ethnic
consciousness in the PRC. It was also a period with the most benevolent policies
towards ethnic and religious minorities in general. It was later amended in 2001, after
a decision made at the 20th Meeting of the Standing Committee of the Ninth National
People’s Congress. It contains a preamble, seven sections and 74 articles (the last

section contains a supplementary provision about the law’s implementation and
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adoption). In 2005, Provisions on Implementing the Regional National Autonomy Law

were enacted.

According to the preamble, minority nationalities can practise regional autonomy in
areas where they live in concentrated communities. However, they can set up organs of
self-government to exercise the power of autonomy only under unified state leadership.
The PRC government portrays the system of regional ethnic autonomy as a drive for

China’s socialist modernization, unity, and prosperity.

4.4.1. Content of the Law
Articles provided in the General Provisions (Section 1) of the Regional National
Autonomy Law, reiterate similar arrangements as in the Constitution. For example,
although regional autonomy and self-government should be established in areas where
minority nationalities live, these areas are nevertheless integral parts of the PRC (Art.
2). Moreover, state laws and policies limit the power of autonomy (Art. 4) and must
uphold the unity of the country (Art. 5). Article 6 provides a certain flexibility to adopt
appropriate policies and measures according to local conditions,®* to develop the area,
and promote socialist modernization. It further states that the fine traditions of ethnic
cultures® should be continued. However, at the same time, self-government organs
must seek to build a “socialist society with an advanced culture and ideology and with
national characteristics, and steadily raise the socialist consciousness®® and scientific
and cultural levels of the people....” (Art. 6). This article can help us understand the
whole structure of the rights and provisions in this law. The right given to the

organization or person is vaguely formulated, e.g. what is a “fine tradition”? How is it
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measured? By whom? Officials can interpret the exact content according to current
political needs. This article also shows that although the PRC government awards
minority areas a certain flexibility, this is not intended to further their culture or
folkways. Instead, it is designed to give them more time to adjust to and adopt the

“socialist consciousness” and attain the “cultural level” of the majority population.

Article 7 further shows that autonomy is nothing more than paper autonomy. According
to this article, the state’s interests should be placed above anything and tasks from the
state must be fulfilled. Article 9 guarantees protection from discrimination to promote
“equality, unity and mutual assistance.” However, the same paragraph adds that “any
act that undermines the unity of the nationalities or instigates national division®’ shall
also be prohibited” (Art. 9). The act of “undermining the unity” or “dividing the people”
can be interpreted according to the current needs of the central government. As will be
discussed later, undermining unity or dividing the people is one of the standard charges

used to arrest people and send them to re-education camps across Xinjiang.

In the autonomous areas, minority nationalities shall have the freedom to use and
develop their language and “to preserve or reform their folkways and customs” (Art.
10). Social and cultural developments, together with economics and self-governance
play a crucial part when assessing the internal self-determination of Uyghurs. The right
to use a minority language is an important aspect of group identity (Eide 2001, para.
59) and is guaranteed by various international law instruments to which China is a
signatory. ICCPR Article 27 stipulates that “[i]n those States in which ethnic, religious
or linguistic minorities exist, persons belonging to such minorities shall not be denied

the right, in community with the other members of their group, to enjoy their own

67 Pohuai minzu tuanjie he zhizao minzu fenlie B3R B B 45 Fniilid B 7 24

85



culture, to profess and practise their own religion, or to use their own language.” CRC®®
Article 30 has similar wording and provides the same rights directed towards children.
On December 18, 1992, without a vote, the General Assembly adopted Resolution
47/135 Declaration on the Rights of Persons Belonging to National or Ethnic, Religious
and Linguistic Minorities. It was largely inspired by Article 27 of the ICCPR, cited
above. It consists of only nine articles, which explain the content Article 27. The
declaration states that persons belonging to minorities “have the right to enjoy their own
culture, to profess and practise their own religion, and to use their own language, in
private and in public, freely and without interference or any form of discrimination (Art.
1/1).” In a commentary to the declaration, Asbjern Eide further clarifies that the
“[p]Jromotion of the identity of minorities requires special measures to facilitate the
maintenance, reproduction and further development of their culture. Cultures are not
static; minorities should be given the opportunity to develop their own culture in the
context of an ongoing process. That process should be an interaction between the
persons belonging to the minority themselves, between the minority and the State, and

between the minority and the wider national society” (Eide 2001, para. 29).

In reality, to speed up the sinicization of the region, education in minority languages
has practically disappeared in recent years. Independent local publishing houses and
book shops were largely closed, and many prominent publishers jailed (UHRP 2018;
RFA 2018). Signs in Uyghur script even began to disappear from public space (Wu
2019; Wyatt 2019). The part about “preserving and reforming” is also interesting, as

we can see nowadays the whole culture being “reformed” to fit into the idea of “core

68 The PRC ratified the CRC in 1992.
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socialism”. Freedom of religion is “guaranteed” by Article 11, which borrows the same

wording from the Constitution’s Article 36.

The following article of the declaration stipulates that “[s]tates shall take measures to
create favourable conditions to enable persons belonging to minorities to express their
characteristics and to develop their culture, language, religion, traditions and customs
(Art. 2/2),” and let them “have adequate opportunities to learn their mother tongue or

to have instruction in their mother tongue. (Art. 2/3).”

Section 2 of the law discusses the establishment of autonomous areas and the organs of
self-government. Chinese officials often use the realization of articles provided in this
section as proof that the autonomous regions in the PRC are genuinely independent.
Article 14 stipulates that without legal procedures, no autonomous area can be
abolished or merged. However, by reading further, we learn that to actually do so, only
“full consultation® with the organ of self-government” is required. Legally speaking,
not only in the Chinese context, consultation does not imply that the final decision
comes from a negotiation; on the contrary, it means that the already-made decision is
merely transmitted to or consulted on with the “self-government.” The article also
stipulates that there should be deputies from the nationality exercising regional
autonomy and an appropriate representation of other nationalities in the People’s
Congress of the autonomous area. It adds that “among the chairman and vice-chairman
of the Standing committee of the People’s Congress of a national autonomous area,
shall be one or more citizens of the nationality exercising regional autonomy in the area”
(Art. 16). The “chairman of the autonomous region, the prefect of an autonomous

prefecture or the head of an autonomous county shall be a citizen of the nationality
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exercising regional autonomy in the area” (Art. 17). The following table shows the
ethnic background of chairpersons of the autonomous regions. It illustrates that
although they all come from an ethnic minority background, the real power lies in the

hands of local party secretaries, who are always from the Han majority.

Figure 3 Ethnicities of current chairpersons and party secretaries of the autonomous regions (as of
December 2019)

Guangxi Zhuang AR Chen Wu Zhuang Lu Xinshe

Inner Mongolia AR Bu Xiaolin Mongolian Shi Taifeng

Tibet AR Che Dalha Tibetan Wu Yingjie Han
Xinjiang Uyghur AR Shohrat Zakir Uyghur Chen Quanguo
Ningxia Hui AR Xian Hui Hui Chen Run’er

Compiled from officiall AR websites (http://www.gxzf.gov.cn; http://www.nmg.gov.cn;

http://www.xizang.gov.cn; https://www.xinjiang.gov.cn; https://www.neac.gov.cn)

Section 3 discusses the powers of the self-government organs. Its numerous articles
provide self-government organs with certain flexibility and autonomy. However, this
declared “autonomy” is immediately taken back by Article 19. It states that “[t]he
regulations on the exercise of autonomy and separate regulations of autonomous
regions shall be submitted to the Standing Committee of the National People’s
Congress for approval before they go into effect.” Such requirement puts the
“autonomous” regions in a less favourable position than the “regular” provinces. The
following articles in this section stipulate the possible localization of the regulations in
the autonomous region, e.g. usage of other languages, training of local cadres and
specialized personnel, and even preferential treatment for minority nationalities (Art.
20-23). Although the “autonomous” organs can adjust economic production, manage

natural resources (Art. 28), arrange construction projects (Art. 29), administer

88



enterprises under local jurisdiction (Art. 30), administer the financial sector (Art. 32),
administer taxation (Art. 34), etc., all these have to be done “under the guidance of State
plans, in accordance with State provisions, or with approval of the State Council.”
Therefore, any important decision by the autonomous government cannot pass without
being in line with central government policies. The following articles in this section
call for the elimination of illiteracy, and the improvement of education at all levels by
the autonomous administration. Article 37 clearly states that textbooks in minority
languages shall be used, as well as the minority language as the media of instruction.
At the same time, it also talks about the promotion of Putonghua and standard Chinese
characters at primary schools. Article 38 states that the autonomous organs shall
independently develop literature, art, radio and TV broadcasting, and other cultural
undertakings “with characteristics unique to the ethnic groups” (Art. 38). "°
Nevertheless, these characteristics are not decided by the minority population, but
prescribed from above. Therefore, the portrayal of Chinese ethnic minorities tends to
be limited to colourful dresses, folk dances, and music performances. Other aspects of

their life are ignored or intentionally omitted.

Section 4 elaborates on People’s Courts and Procuratorates. According to its provisions,
courts and procuratorates are autonomous, but in reality, their work is supervised by
the Supreme People’s Procuratorate and by the People’s Procuratorates at a higher level.
Section 5 sets provisions to foster good relations among nationalities in autonomous
areas. It, for example, stipulates that Han cadres should learn minority languages, and
cadres of ethnic minorities should learn Putonghua (Art. 49). According to Article 50,
self-government in a national autonomous area should assist nationalities in the area to

develop economically, but also culturally, keeping in mind the characteristics and needs
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of a group. Issues concerning minorities should be consulted on with their
representatives and their opinions respected (Art. 51). The self-government organ shall
ensure that all people in the area enjoy the rights contained in the Constitution. At the
same time, they should also educate them to perform their duties as citizens of the PRC
(Art. 52). The following Article 53 adds that self-government organs ““shall promote
the civic virtues of love of the motherland, of the people, of labour, of science and of
socialism and conduct education among the citizens of the various nationalities in the
area in patriotism, communism and State policies...” (Art. 53). It also calls for respect
for minority “spoken and written languages, folkways and customs and religious beliefs
in a joint effort to safeguard the unification of the country and the unity of all the

nationalities” (Ibid.).

Section 6 contains 19 articles dealing with the responsibilities of state organs at higher
levels. According to their provisions, the state should engage in preferential policies
aimed at the autonomous regions. It should proactively direct more funds, investments,
and development projects toward these regions. The state shall also compensate the
areas for natural-resource exploitation (Art. 65), consider their interests, and protect and
improve local living conditions and ecological environment in them (Art. 66). Article
71 reiterates preferential treatment in education for students with an ethnic minority
background, such as lower admission standards and requirements and awarding such

students financial support to pursue their studies.

The Provisions on Implementing the Regional National Autonomy Law from 2005
reiterate the same provisions, dealing mostly with the economic development of the
regions in light of the Great Western Development. Although this project has been
portrayed as a governmental strategy to alleviate poverty in the western part of China

since its commencement in the early 2000s, instead it is an “attempt to quell ethnic
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unrest, solidify the nation, and legitimize the current regime by taming the ‘wild west

(Moneyhon 2003, 492).

4.4.2. Content evaluation
The Regional National Autonomy Law is considered one of the cornerstones of the
Chinese legal system. In theory, its provisions award the autonomous areas and
populations living there with an extensive set of rights, such as the independence of the
economy, finance, education, culture, and even the judiciary. The RNAL in many ways
covers these aspects according to international standards; however, in reality, the
situation is more complicated. The PRC’s political regime insists on having overall
control of every thinkable aspect of its citizens’ lives. Therefore, real autonomy would
go against this premise and pose a potential threat to the establishment. For the central

government, maintaining this control means the assurance of regime continuation.

There is a certain flexibility and benevolence awarded to the autonomous regions by
this law. Nevertheless, such an attitude is solely in the hands of the ruling elite and can
shift significantly depending on current political circumstances, internal and external
factors, or the economic situation. Each time, the “entitlement” given to the autonomous
region in one paragraph of the law is constrained in the following sentences (Moneyhon
2002, 137-139). Everything has to be done according to the state’s policies, under the
guidance of state plans, or with approval from Beijing. According to the law, the state’s
policies concerning the autonomous regions should be consulted on with their
representatives. But it is necessary to keep in mind that these representatives in power
do not necessarily represent the needs of ethnic groups in the region. Most of them are
the loyal members of the CPC who follow the Beijing wishes unconditionally. Any
critical voices discussing Beijing’s policies towards the autonomous regions have been

persistently silenced. The role of the RNAL is certainly limited by its own lack of
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autonomy. Although the Legislation Law (LL) provides that “[w]here an autonomous
decree or special decree varies the provision of national law, administrative regulations
or local decrees, the provisions of the autonomous decree or special decree shall prevail
in the said autonomous area” (LL, Art. 81), in reality all the “self-governing regulations
and separate regulations of autonomous regions shall be submitted to the Standing
Committee of the National People's Congress for approval before they go into effect”

(RNAL, Art. 19).

4.5.Religious Affairs Regulations (2004, 2017)

Religious Affairs Regulations (RAR) were adopted at the 57" Executive Meeting of the
State Council on July 7, 2004 and came into effect on March 1, 2005. The law is
comprised of 48 articles organized into 7 chapters: I. General Provisions; Il. Religious
Bodies; I11. Religious Activity Sites; IV. Religious Personnel; V. Religious Assets; VI.
Legal Responsibility; and VII. Supplementary Provisions. Its amendment was adopted
at the 176" executive meeting of the State Council on June 14, 2017 and came into
effect on February 1, 2018. It increased the number of chapters to 9 (new chapters are
in bold): I. General Provisions; Il. Religious Bodies; Ill. Religious Schools; IV.
Religious Activity Sites; V. Religious Personnel; VI. Religious Activities; VII.
Religious Assets; VIII. Legal Responsibility; and IX. Supplementary Provisions. The

number of articles increased significantly to 77.

According to Article 1, the main goal of the Religious Affairs Regulations is to “ensure
citizens’ freedom of religious belief, maintain harmony among and between religions,
maintain social harmony, regulate the administration of religious affairs, and increase

the level of rule of law in work on religion” (Art. 1).”* The last sentence was added to
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the recent amendment to the law, giving us a clue about changes in the regulation of
religious affairs during the 2010s, which were characterized by a tightened control of
religion hidden behind an ostensible increase in the rule of law, as will be shown in the

case of the Regulations of the XUAR on Religious Affairs in the following subchapter.

Article 2 states that citizens have freedom of belief and cannot be discriminated against
on the pretext of religion. No individual or organization can compel citizens to believe
in or not believe in a religion. This article can be seen as protecting both the right to
believe and the right not to believe. However, it also implies that any form of
proselytization is illegal. This is explicitly reiterated in the newly added Article 44,
which prohibits proselytization as well as the practice of religious activities, the
establishment of religious organizations, or setting up religious-activity sites in schools

or educational bodies other than religious schools.

Article 3 was added to the last amendment and can be understood as a response to
international concerns regarding the situation of religious groups in China.”? It states
that the management of religious affairs shall suppress extremism, resist infiltration,
and fight crime. According to the following Article 4 (an expanded version of the
previous Article 3), religion should fit in with socialist society and religious groups,
religious schools, religious-activity sites, and citizens shall practice “core socialist
values”.” Furthermore, religion must not “endanger national security, disrupt public
order, impair the health of citizens or obstruct the state educational system; and must
not be used for illegal activities, including those that harm state or societal interests, or
citizens’ lawful rights and interests” (Art. 4). Article 4 also stipulates that it is forbidden

to intensify contradictions and conflicts within religion and between religions or

2 The PRC’s government has reiterated that hostile foreign forces are trying to infiltrate the country. See
Bai 2015.
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between religious and non-religious citizens or to advocate, support, or fund religious
extremism. Religion, it asserts, must not be misused to “undermine ethnic unity, divide
the nation or carry out terrorist activities.” These provisions form the kernel of Chinese
legitimation attempts and perhaps even the motivation for the internment of many
Uyghurs, Kazakhs, and other “problematic” groups. The implementation of provisions
contained in Article 4 can be further illustrated by the Four Advances campaign,’
which requires that mosques raise the national flag, promote the Chinese Constitution
and laws (including the amended RAR), learn and practice core socialist values, and

promote China’s outstanding traditional culture (Yu 2018).

Article 5 reiterates the necessity for religions to be “independent” and “self-governing”,
by which it means that no foreign forces can in any way control or influence religious
activities. The same metric does not apply to the Chinese government, which heavily
controls and restricts religious affairs that need to be managed in the interest of the state

(Art. 6).

Chapters 11 to VII set up control mechanisms and restrictions on various aspects of
religious affairs. Religious activities can be conducted only at designated religious sites,
including temples, churches, and “other fixed locations” (Ar. 19). This provision
establishes that religious activity must take place at an officially monitored venue,
rendering private religious activity, for example in the home, illegal. Religious sites
must have necessary funds from legal sources and have a reasonable configuration that
meets urban and rural planning requirements and regulations (Art. 20). They should
also avoid anything that could be seen as extravagant. The 2017 amendment explicitly

bans the building of large outdoor religious statutes outside temples or on church

7 Sijin U3k
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grounds (Art. 30), and states that construction or renovation of buildings intended for
religious activities can proceed only with the approval of the Religious Affairs

Department at appropriate levels (Art. 33).

Governmental control of religious personnel is especially strict. In order to become a
priest, monk, or imam, a person must be confirmed by the supervising religious affairs
department and registered. These rules even apply to the succession of reincarnate
lamas in Tibetan Buddhism, who need to be reported. Similarly, Catholic bishops have
to be approved by the Religious Affairs Department under the State Council (Art. 36).
Without state approved “religious professional credentials”,” any religious activity is

forbidden for such a person (lbid.).

Although various laws and policies have significantly constrained religious affairs, the
number of believers’® has been steadily rising in China (CPG 2009).”” The government
had overlooked private financial support for religious affairs, and by the 2000s,
numerous religious organizations, temples, and churches had become noticeably rich
and influential, at least at the local level (McCleary and Barro 2019, 25). The 2017
RAR amendment can be seen as a legal confirmation of the policy shift that ended this
period of “negligence”. The newly added Article 52 states that “religious groups,
religious schools, and religious activity sites are non-profit organizations” and therefore
their “assets and income shall be used in activities consistent with their religious
purpose and in public interest charitable matters, and they must not be distributed” (Art.
52). Charitable activities must not be used to proselytize (Art. 56). Religious groups

must not accept foreign donations with attached conditions and when the amount
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" Inregard to five officially recognized religions of China. However, according to Wenzel-Teuber (2017,
27-28), the number of Muslims in China is declining.
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exceeds 100,000 RMB, it must be reported to the religious affairs department for review

and approval (Art. 57).

Moreover, they must “establish and complete audits, financial reporting, financial
disclosures” and government departments “may organize finance and asset inspections

and audits” (Art. 58).

Chapter VIII of the amended law brought stricter punishments and fines for RAR
offenses. It also newly includes passages regarding the prosecution of people
“advocating, supporting, or funding religious extremism, or using religion to harm
national security or public safety, undermine ethnic unity, divide the nation, or conduct
terrorist activities and separatism” (Art. 63). Fines for conducting religious services
illegally can reach 300,000 RMB (Art. 64) and unlawful gains and illegal assets can be
confiscated (Art. 65). The Chinese government seems to have deduced that control
mechanisms had to be adjusted for 21 century “threats”. Therefore, a new paragraph
in Article 68 forbids internet-based religious information services that are unauthorized

or that exceed the approved scope.

Modifications and additions in the legal paragraphs help us to understand changes in
society, new challenges and opportunities for the central government, and shifts in
attitude toward specific questions. Similarly, the omissions also speak volumes and can
signify significant policy shifts. For example, the new version does not contain the
provision that “organizations can organize enterprises and undertakings for self-
support... [and] religious supplies, religious artworks and religious books can be sold
in places of religious activities” (Art. 18). In other words, religious organizations are
no longer explicitly permitted to strive for self-sufficiency. The government’s previous
encouragement of self-support was not necessarily in the interest of religious authorities,

but it can be argued that self-sufficiency made it more difficult for state authorities to
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control religious organizations’ day-to-day operations and limited the pressure they
could exert on religious affairs. Another paragraph that disappeared from the amended
version, which had been contained in Article 23, allowed religions to “conduct friendly
exchanges with foreign religious groups and religious figures with the consent of
relevant departments of the State Council.” Under current circumstances, contacts with
religious organizations or religious personnel abroad can be interpreted as a potential

threat to “stability” and “ethnic unity”” and as such are punishable.

The Chinese government’s approach towards its citizens is often characterized as “stick
and carrot.” The obedient citizen is rewarded for good behaviour while the disobedient
citizen is punished. Article 26 in the 2004 version of the RAR stated that “religious
organizations, religious-activity sites, and religious personnel who have earnestly
implemented these regulations and contributed to ethnic unity, social stability...shall
be rewarded.” The 2017 amendment contains no such provision, allowing us to deduce,
in line with other evidence pointing in the same direction, that the policy approach of

the Xi administration is becoming “less carrot and more stick”.

4.5.1. Content evaluation
The 2017 amendment to the Religious Affairs Regulations expands overall control over
religious affairs by the religious-affairs departments. Approval and reporting of certain
religious activities were transferred from the district level to the provincial level, which
means that fewer religious matters are dealt with locally.”® This followed the general
line of Xi Jinping’s governance in increasing the centralization of power and control as
well as introducing more restrictive policies on religious personnel, religious assets and

income and expenditure, the publishing of religious material and provision of

78 See, for example RAR 2004, Art. 27, and RAR 2017, Art. 36.
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information services, and the content of online fora. Religion is viewed and tolerated
as an obsolete aspect of Chinese culture, and thus it has to be controlled by the ‘modern
and atheistic’ Party. The law also enables demolition of religious properties in the name
of public interest or urban planning, which is being increasingly implemented across
China (Cook 2017). Another striking difference between the 2004 and the 2017
versions is the rapid increase in articles dealing with punishments for violation of the
regulations. This suggests that punishment has assumed a greater role in the

management of religion and that religious tolerance has been circumscribed.

4.6.Regulations of XUAR on Religious Affairs (1994, 2014)

Regulations of XUAR on Religious Affairs (RXR) was adopted by the 9" meeting of
the Standing Committee of the 8" National People's Congress of the XUAR on July 16,
1994 and came into effect on October 1, 1994. It contained 33 articles that were not
divided into chapters. The amendment was adopted by the 11th meeting of the Standing
Committee of the 12" People's Congress of the XUAR on November 28, 2014 and
came into effect on January 1, 2015. It remodelled and divided the RXR into 8 chapters:
I. General Provisions; Il. Religious Groups; Il1. Religious Activity Sites; IV. Religious
Personnel; V. Religious Activities; VI. Religious Assets; VII. Legal Responsibility; and
VIII. Supplementary Provisions. The amended law contains 66 articles in total. They
apply only to the XUAR (Art. 2) and demonstrate the importance of religious affairs in
the state’s regulation and control of Xinjiang. As I will discuss, an analysis of their

content also demonstrates their influence on the revision of the national RAR in 2017.

The amendment doubled the number of articles. Twenty years had passed since the
RXR had taken effect, by 2014 it had become necessary to address new challenges that
religion and Xinjiang itself began to pose for Beijing. After Xi Jinping assumed power,

a number of violent incidents took place outside the borders of the XUAR that were
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attributed to Uyghur Muslims. Seven months after Xi became president, a car attack
involving a suspected suicide bombing occurred at Tiananmen square in the heart of
Beijing. According to Chinese police reports, five people died, among them three
Uyghurs inside the car. The Turkistan Islamic Party reportedly claimed responsibility
and warned of future attacks (Kaiman 2013). The following year at Kunming railway
station, eight people armed with knives killed 31 people and injured more than 140
civilians. According to China’s official state-run news agency, Xinhua, the attackers

were Uyghur separatists (Wu 2014).

4.6.1. Content of the law
The regulations guarantee the freedom to believe or not believe in any religion (Art. 2).
Article 4 states that: “Religious affairs adhere to the principles of protecting lawfulness,
stopping illegality, curbing extremes, resisting infiltration, and cracking down on
crimes, managing religious affairs in accordance with the law, and actively guiding
religious groups, religious personnel, religious citizens in promoting patriotism, unity
and progress, national harmony and religious harmony. Actively guide religion to adapt
to the socialist society” (Art. 4).”° The regulations ban the use of religion to “split the
country, spread religious extremism, incite national hatred, undermine national unity,
disrupt social order, and impair the physical and mental health of citizens” or to “hinder
administrative, judicial, educational, cultural, marital, family planning, inheritance and
other systems ... [and] endanger national security and interests, and public social
interests” (Art. 5). Article 5 stipulates that foreigners cannot interfere with religious
affairs, but it does allow academic exchanges® with foreign religious entities after

approval has been gained from relevant supervising institutions.
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All religious activities have to be monitored; therefore, only officially approved
scripture schools are allowed (Art. 12-14). Articles 12-14 ban religious home
schooling, including theology classes or scripture readings. It is forbidden for religious
groups, activity sites, or individuals to accept titles or appointments from overseas
organizations, receive instructions from foreign organizations, call for the restoration
of “feudal privileges”, have self-proclaimed preachers, conduct the search for
reincarnate lamas without authorization, or commit other acts prohibited by laws and
regulations (Art. 25). It is interesting that the provision on reincarnate lamas is included

in the RXR, since Buddhism does not play an important role in contemporary Xinjiang.

It is not illegal to be a religious specialist in “communist” China. However, numerous
regulations make it a very arduous ordeal and religious personnel are required to
undergo political education. According to Article 29, “the religious affairs department
of the people’s government at or above the county level should formulate a training
plan for religious personnel...and regularly hold training courses to improve their
national consciousness, civic awareness, legal awareness, and religious knowledge and

interpretation.”8!

Although religious activities can be carried out in officially designated places, the
regulation does not define “religious activity.” It is forbidden in governmental facilities,
schools, and public institutions (Art. 31). Article 37 stipulates that minors cannot
participate in religious activities and are banned from religious activity sites (see Figure
4). Although this is one of the shortest articles, it carries the most far-reaching
consequences for Xinjiang’s Muslims. According to Chinese civil law, the age of

majority is 18. This limitation one the one hand, and the ban on religious home-
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schooling on the other, clearly shows the official attempt to uproot religion from society
and everyday life. Without being able to get any religious education, experience
religious practice at home, or attend religious activities until the age of eighteen, faith

may cease to be an integral part of a citizen’s life.

Barring minors from religious activities and religious education is contrary to
international human rights instruments, which China has not only signed but also
ratified. Article 14 of the CRC says that the state “shall respect the right of the child to
freedom of thought, conscience and religion” (CRC, Art. 14/1). Similar to this provision,
with an emphasis on children with minority backgrounds, Article 30 states that “[i]n
those States in which ethnic, religious or linguistic minorities or persons of indigenous
origin exist, a child belonging to such a minority or who is indigenous shall not be
denied the right, in community with other members of his or her group, to enjoy his or
her own culture, to profess and practise his or her own religion, or to use his or her own
language” (CRC, Art. 30). ICESCR Article 13 says that the state should “...have
respect for the liberty of parents and, when applicable, legal guardians to choose for
their children schools, other than those established by the public authorities...”
(ICESCR, Art. 13). However, there is no other option for the parents than to send their
children to public schools (Schluessel 2007, 260); moreover any religious schooling for

minors is prohibited and considered extremist.
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Figure 4 Gate of a mosque compound with a sign stating “No entry for minors or students”

Photo taken by the author in Ghulja, 2015

Article 38 states that “no organization or individual may ... use religious activities to
interfere in normal production and business activities ... minority customs and habits
such as weddings and funerals, ... [or] in cultural, literary, sport, and other activities.”
It also stipulates that “religious ceremonies shall not be held for marriages that have not
been legally registered... [and] no grooming, clothing, signs and symbols shall be used
to render religious fanaticism and extremism” (Art. 38). The implementation of this
regulation is illustrated in Figure 5, a poster that depicts “abnormal” and “imported”
styles that are supposed to be signs of extremism, such as burgas, veils and even long
beards. This is one of many examples of Chinese Communist Party trying to control
and standardize or homogenize another aspect of a minority culture according to its
own vision. James Leibold and Timothy Grose comment on Islamic veiling in Xinjiang,
stating that “[w]hat one wears is no longer a matter of personal or community standards

but an overt political act” (Leibold and Grose 2016, 101). Note that the clothes in the
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bottom right of the picture bear the symbol of a crescent moon and star, forbidden

because it is associated with pan-Turkism, separatism, or even terrorism.

Figure 5 Poster on a wall in Uriimchi, headlined: “‘Abnormal clothing’ prohibited, strive to be the most
beautiful person in Uriimchi!”
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Photo taken by author, 2015

The increasing interconnectedness between Uyghurs in Xinjiang and other Muslims in
Central Asia and the Middle East, as well as new types of media and information
channels, led the Chinese authorities to “modernize” restrictions on religious
publications and extend them to media other than the written text. The sole medium
was no longer a written text. According to the newly added Article 40, the content of
religious publications and audio-visual materials must not 1) undermine national unity,

social stability, economic development, or scientific and technological progress; 2)
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incite national hatred or racial discrimination, or undermine ethnic unity; 3) promote
separatism, religious extremism and terrorism; 4) affect religious harmony, causing
disputes between and within religions; 5) endanger social morality or Chinese
outstanding cultural traditions; or 6) violate other laws and regulations (Art. 40). Article
41 forbids the “use [of] satellite ground receiving facilities to listen to, watch, or

disseminate domestic and foreign religious radio and TV programs” (Art. 41).

The amended regulations contain a whole section on punishments (\VI1). In the previous
version, only four articles dealt with regulatory violations and did not specify fines. In
contrast, the 2014 amendment contains twenty such articles. Penalties are calculated
between 3,000 to 30,000 RMB, on top of which is added a fine of between one and
three times the amount of any “illegal income” or “illegal gains” (Art. 47, 52, 53). To
ensure that religious affairs departments are obedient and diligent, Article 63 stipulates
that sanctions will be imposed if members of staff abuse their powers for personal gain

or neglect their duties; if a crime is committed, criminal charges will be filed (Art. 63).

4.6.2. Content evaluation
The issuance of specific religious affairs regulations for XUAR shows how important
the region is to the central government. No other autonomous region in the PRC has
such a law, although there are specific Tibetan Buddhist affairs regulations for Tibetan
autonomous prefectures in Qinghai province (CECC 2010). It is also noteworthy that
the amendment of this law predates the amendment of the national regulations (RAR).
Its structure and some of its provisions suggest that the RXR at least inspired the latest
revision of the national RAR. In other words, the national law was partially modelled
after a more restrictive and locally specific law. This might suggest that Xinjiang is a

testing site for new policies, not just new surveillance methods.
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The amendment shows the government’s attempts to de-internationalise religious
practices in China by constraining international cooperation and potential foreign
influence in religious matters. Any religious content without official approval or
deflecting the official narrative is illegal and even a possessor of such material is
criminally liable. It seems that religions need to be controlled and modified—partly
secularized—to fit into the system of “socialist values”. Religious organisations and
personnel are forced to be more and more dependent on state funding, therefore
becoming easier to control through religious administration. Many of the provisions are
phrased very vaguely, allowing local authorities to interpret them in various ways,
apply them to many situations, and have the final say on what is deemed ‘normal’
religious activity, rituals, and even clothing and what is illegal (Klimes$ 2018, 429).
Xinjiang’s religious affairs regulations are not explicitly aimed at Muslims, but since
Muslims represent the majority of the region’s non-Han population, the main target
group is clear. It is arguable that stricter regulations are imposed on people in the XUAR
than in other parts of the country. Banning minors from all religious activities can be
understood as a regulatory attempt to systematically eradicate religion in the region by

disconnecting youth from their religious traditions and practices.

4.7.Regulations on de-radicalization of the XUAR and Counter-Terrorism Law

of the PRC
Regulations on de-radicalization of the XUAR were adopted on March 29, 2017 at the
28" meeting of the Standing Committee of the 12" People’s Congress of the Xinjiang
Uyghur Autonomous Region. It consists of six chapters: I. General Provisions; II.
Manifestations of Extremism; Ill. Prevention, Containment and Elimination of
Extremism; IV. Duties of the Government and relevant Departments; V.

Responsibilities of the Society; and V1. Legal Liability.
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Extremism is defined as “expressions and behaviours influenced by extremism,

rendering radical religious ideas, and rejecting and intervening in normal production

and life” as well as propositions or actions inciting hatred, discrimination, or advocating

violence (Art. 3).

Particularly interesting is the second chapter listing the behaviour which is considered

extremist. According to Article 9 it is forbidden:

10.

to promote and disseminate extremist ideas

to interfere with the freedom of religious belief of others, to force others to
participate in religious activities, or to force others to provide property or
services to religious venues or religious personnel

to interfere with activities such as weddings, funerals, or inheritance

to interfere with personal relations between people from other ethnic or religious
groups living together or to force people from other ethnic or religious groups
to leave their homes

to intervene in cultural and recreational activities or to reject public goods or
services such as radio or television

to generalize the concept of halal, to expand the concept of halal outside the
field of halal food, or to reject non-halal and interfere with the secular life of
others

to veil or force others to veil or wear extremist symbols

to render religious fanaticism with an abnormal beard or name

to fail to perform legal procedures in a religious wedding or divorce

to not allow children to receive national education or to hinder the

implementation of the national education system
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11. to intimidate or induce others to resist the enjoyment of national policies, to
deliberately destroy national statutory documents such as resident ID cards or
household registrations, or to defile or destroy the RMB

12. to deliberately destroy public or private property

13.to publish, print, distribute, sell, produce, download, store, copy, consult,
exchange or possess articles, publications, audio, or video containing extreme
content

14. to deliberately interfere with or undermine the implementation of the family
planning policy

15. to otherwise speak or behave extremely

These “fifteen signs of extremism” can help us understand numerous governmental
campaigns during the last few years, such as the anti-halal movement, controls on
whether households watch Chinese TV, or enforcement of drinking and smoking etc.
This set of suspicious behaviours is considerably briefer than the 75 types of religious
extremism published in Xinjiang in 2014. Some of the “suspicious signs” contradict
religious freedoms that the Chinese government claims to protect in its laws discussed
above; others might seem bizarre. Among them are suddenly quitting drinking and
smoking; not participating in sports such as football, basketball, or volleyball; closing
restaurants during Ramadan; storing large amount of food; teaching Urdu, Turkish, or
Arabic; buying and storing dumbbells, barbells, boxing gloves, grips, and other
equipment, as well as maps, compasses, telescopes, ropes, or tents; purchasing large
amounts of pesticides, steel pipes, plugs, matches, gasoline, timers, or remote controls;
not drinking, smoking, or dancing at weddings; refusing to watch state TV or listen to

state radio, etc. (CSSN 2014).
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The De-Radicalization Regulations were widely discussed after being promptly
amended on October 9, 2018. In this new version, Article 33 was rewritten to recognize
and legitimize, de facto, the existence of re-education camps. The amended version of
the regulations says that “vocational education and training centres and other
educational transformation institutions shall teach the national common language, laws
and regulations, and vocational skills. They shall organize and carry out anti-extremist
ideological education, psychological correction, and behaviour correction to transform
the thinking of the trainees so as to help them return to society, and to their family” (Art.
33). This change was criticized by numerous UN Special Rapporteurs, but without

concrete results (ISHR 2018).

The Counter-Terrorism Law of the People’s Republic of China was passed by the 18"
Session of the Standing Committee of the 12" National People’s Congress on
December 27, 2015 and took effect on January 1, 2016. It consists of 97 articles in 10
Chapters: 1. General Provisions; Il. Designation of Terrorist Organizations and
Personnel; 111. Security and Prevention; IV. Intelligence Information; V. Investigation;
VI. Response and Handling; V1. International Cooperation; V1I1. Safeguard Measures;

IX Legal Responsibility; and X. Supplementary Provisions.

The law defines terms such as terrorism, terrorist activities, terrorist organization,
terrorist personnel, and terrorist incident. According to Article 3, terrorism means
“actions that create social panic, endanger public safety, violate person or property, or
coerce national organs or international organizations, through methods such as violence,
destruction, intimidation, so as to achieve their political, ideological, or other
objectives.” Terrorist activities are “1) activities that seriously harm society such as
organizing, planning, preparing for, or carrying out any of the following conduct so as

to cause injuries to persons, major property damage, damage to public facilities, or
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havoc in public order; 2) advocating terrorism, inciting others to commit terrorist
activities, unlawfully possessing items that advocate terrorism, or compelling others to
wear or bear clothes or symbols that advocate terrorism in a public place; 3) organizing,
leading, or participating in a terrorist organization; 4) providing information, capital,
funding, labour, technology, venues or other support, assistance or facilitation for
terrorist organizations, terrorist activity personnel, or the commission of terrorist

activities; and 5) other terrorist activities” (Art. 3).

These definitions, however, pose a serious problem in the context of Chinese law.
Provisions contained in this article are vaguely formulated and allow the labelling of
any type of public disobedience, domestic protest, “unwanted” religious activity, or
display of a different identity or culture as terrorism. Such vague formulation is
intentional and contrary to the UN Basic Human Rights Reference Guide on
Conformity of National Counter-Terrorism Legislation with International Human
Rights Law from October 2014 (OHCHR 2014, para. 41) and other legal opinions, such
as Martin Scheinin’s report on the promotion and protection of human rights and
fundamental freedoms while countering terrorism, which states that the “adoption of
overly broad definitions of terrorism ... carries the potential for deliberate misuse of
the term—including as a response to claims and social movements of indigenous

peoples—as well as unintended human rights abuses” (A/HRC/16/51, para. 26).

Another highly problematic issue arises from Article 15, which stipulates that
designated terrorists or terrorist organizations “may apply for a review through the
administrative body of the national leading institution for counter-terrorism efforts.”
This institution should be established according to Article 7 and “the responsible
localities’ anti-terrorism efforts are under the leadership and command of higher-level

leading institutions on counter-terrorism efforts.” However, there is no independent
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judicial recourse to appeal, because the “leading groups involved in overseeing the new

law are overseen by the executive branch of government” (FIDH 2016, 18).

The third chapter of the law permits “network security systems and information content
monitoring systems” in order to avoid dissemination of extremist or terrorist content
(Art. 19). In reality, this article stipulates total online control of citizens. Xinjiang
citizens are reportedly forced to install the JingWang Weishi® app on their smartphones,
which is supposed to block “terrorist content” but instead monitors the user’s online
activity. People can be detained if they are caught at a checkpoint without this app (Lam
2017). This compulsory app seems to be a tiny segment of the Integrated Joint
Operations Platform (1JOP)® used for mass surveillance in Xinjiang. This system not
only gathers personal data but also combines it with other information, e.g. regarding
unusual usage of electricity, package deliveries, access to suspicious online tools such
as WhatsApp, VPNs, religious and political inclinations, or even stopping usage of
smartphones. According to Maya Wang from Human Rights Watch, “Xinjiang police
are using illegally gathered information about people’s completely lawful behaviour—

and using it against them” (HRW 20193, b).

Article 30 from the same chapter stipulates that before completing a prison sentence for
“terrorist or extremist crimes”, prisoners are assessed, and if they are deemed dangerous
to society, receive an educational placement after completing their sentence (Art. 30).
These “educational placements”, in other words vocational training centres, or in more
honest words, the re-education or concentration camps already mentioned in the De-

Radicalization Regulations above.
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Another controversy arises from Article 71, which states that “the State Council Public
Security Department and National Security Department may assign people to leave the
country on counter-terrorism missions” and that the “PLA and Chinese People's armed
police forces may assign people to leave the country on counter-terrorism missions as
approved by the central military commission”, enabling possible targeting and

persecution of Chinese dissent outside the PRC.

4.7.1. Content evaluation

Both the Regulations of Xinjiang Uygur Autonomous Region on De-radicalization and
the Counter-Terrorism Law of the PRC present themselves as necessary tools to fight
the imminent threat of extremism and terrorism in China. No matter how exemplary
such attempts and intentions to protect innocent civilians from brutal attacks might be,
in the context of the Chinese legal system, they convey more profound meanings. Hand
in hand with the declared protection comes increased surveillance, which along with
technological advances begins to create an Orwellian digital dictatorship.

In many aspects, Xinjiang has been serving as a guinea pig regarding the securitization
and digitalization of the surveillance regime in the whole of China. Xinjiang became a
testing site of various interconnected systems, including population biometrics, DNA
sampling, a wide network of security checks, and cameras with facial recognition.
Moreover, the government has also been experimenting with a social credit system in
the region (Zand 2018). The social credit system is supposed to provide rewards or
punishments based on various aspects of person’s life, such as the lawfulness and
morality in economic, social, and political conduct (Creemers 2018, 2). However, in
the case of Xinjiang, some reports show that the Uyghurs are penalized for being
religious, having relatives or contacts abroad, or simply having a beard or wearing a

veil (Leibold 2020, 56). This social credit system is nicknamed by some observers
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“Orwell’s nightmare” for its resemblance with George Orwell’s famous novel 1984
(Asan Institute for Policy Studies 2017). This “Xinjiang experience” can be seen as a

blueprint for future implementation across the whole of China.

4.8. Conclusion — Changing Legal Narratives

Xi Jinping portrays China as a country which is undergoing a transition to the rule of
law (Wang 2014; Yang and Yan 2014; WP 2016, Ch. 7), a process that gives legitimate
authority to the Communist Party of China and Xi’s government. According to Max
Weber, legitimacy may be either achieved by a voluntary agreement of interested
parties on relevant terms or “imposed on the basis of what is held to be a legitimate
authority over the relevant persons and a corresponding claim to their obedience”
(Weber 1964, 130). In this regard, Xi’s government is certainly not seeking legitimacy

through “voluntary agreement”.

Changes in legal narratives show gradual, but thorough modification of official
attitudes toward various issues concerning the Uyghurs in the XUAR. These changes
are especially apparent in regard to religious affairs, not just in Xinjiang but in China
as a whole. Recent legislative amendments suggest that the speed of such changes has
accelerated under Xi Jinping’s leadership. The reasons behind this are likely diverse
but might include Xi’s interest in building his own legacy and curbing any potential

threat to Party legitimacy in light of China’s worsening economic outlook.

Under Xi Jinping’s leadership, Beijing has adopted a more legalistic attitude towards
its citizens, introducing more restrictive laws increasingly based on punishments rather
than on rewards. This change in attitude is not completely surprising. Xi is reportedly

an admirer of Qin Shi Huang, the first emperor, who adopted a restrictive and legalistic
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approach to unite China in the 3™ century BCE (Crane 2018), and of Xun Kuang®, a
Confucian philosopher who promoted a pragmatic and legalistic approach in his
teachings during the 4™ and early 3" centuries BCE (Yu 2016). The changes in legal
narratives illustrate that under Xi’s rule, China has become a less tolerant environment
for religion and that the central government is willing to adopt drastic measures with
immediate results. This strategy is oriented towards speeding up the homogenization of
Chinese society, leading among other things to the establishment of incarceration
camps in Xinjiang. Moreover, it endeavours to homogenize diverse religions into a
socially insignificant, somewhat socialist “religion” with Chinese characteristics or,
William Yang argues, a religion guided by atheism that differs mainly in its surface
symbolism (Yang 2019). This argument is supported by a recent and obscure bit of
information published in the Chinese Global Times, which mentions the existence of a
five-year plan outline for the sinicization of Islam (Liu 2019). This document, however,

is not available to the public, and therefore we can only speculate on its contents.

There is an obvious and significant discrepancy between the law on the books and the
law in practice on a national level in China (Gallagher 2017, 4-5). Moreover, this can
also be said about the discrepancy between China’s declared international human rights
commitments and the reality. These differences are further strengthened by the
inconsistent application of laws and government policies across the country and the
lack of effective control mechanisms that would ensure their universal enforcement and

implementation (Cook 2019, 324).

8 Xun Kuang #ijit, also known as Xunzi #j¥-, lived approximately 316-237 BC.

113



5. The PRC’s policy discourse towards Xinjiang and the Uyghurs
and its impact on the relationship between the Uyghurs and
the Chinese state

5.1.Introduction

According to Eide, there are five different forms of relationship between a state and its
minorities: elimination, assimilation, toleration, protection, and promotion (Eide 2001,
para. 21). When we look at the PRC’s policies towards its minorities since 1949, we
can see that state-minority relations have gone through most of these phases to a certain
level, but mostly oscillating between limited toleration and assimilation. Although
some would argue about the ongoing ethnocide in the region, | would argue that the
intention is not the physical elimination of the minorities, therefore falling into the
enforced assimilation type of relationship. Risse, Ropp, and Sikkink (1999, 2013) in
their spiral model suggest similar, yet different phases of the state and its minority
relations: repression, denial, tactical concession, prescriptive status, and rule-consistent
status. From this perspective we can see that the tactical concession period of the 1980s

was swiftly replaced by the prescriptive status.

Eide describes four requirements for minority protection: protection of their existence,
non-exclusion, non-discrimination, and non-assimilation of the groups concerned (Eide
2001, para. 23). He stresses that minority group identity cannot be protected only by
tolerance and acceptance; rather, it is necessary to actively support policies of cultural
pluralism and respect for the distinctive characteristics of various minorities living
within the borders of a state. In legal terminology, the protection should be both in

positive terms, e.g. proactively protecting, and negative terms, e.g. not interfering.

Under current president Xi Jinping, policies toward ethnic minorities have been

changing rapidly. These changes occur not only rhetorically, or policy-wise, but they
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also cover significant institutional changes. For decades, the State Ethnic Affairs
Commission of the People’s Republic of China (SEAC)® served as the main institution
connecting Beijing with minority issues across the country. It was established on
October 22, 1949, shortly after the founding of the PRC. According to its official
website, its main tasks include implementation of the CPC policies on nationality
research and education as well as supervising the regional autonomy system. It is also
responsible for protecting the rights and interests of minorities (State Council of the
PRC 2014). Except for the period between 1970 and 1978, when its existence ceased,
the commission has been handling the minority issues agenda. Its great importance for
the central government was demonstrated by its positioning as an agency directly
governed by the State Council of the PRC. However, it has functioned more as a
political gesture towards the outside world to show that the issues of national minorities
get a significant amount of attention from the central government; in reality, the two
“most restive” regions, Tibet and Xinjiang, were governed by different agencies, Tibet
by the United Front Work Department of the CPC (UFWD) and Xinjiang by the Central

Committee Politics and Law Commission (PLC).

However, this situation changed after the National People’s Congress and the Chinese
People’s Political Consultative Conference (CPPCC) on March, 21 2018. It was
decided that the Ethnic Affairs Commission, the State Administration for Religious
Affairs, and the Overseas Chinese Affairs Office of the State Council would be directly
managed by the CPC’s United Front Work Department (UFWD) (Xinhua 2018b). This
shift signals not only the importance of the agenda these units represent for the current

leader Xi Jinping, but also illustrate the tightening grip of the party over the
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government’s executive. Some commentators see this change as a return of
assimilationist policies and party leadership over religion from the Mao era (Groot

2018).

This chapter outlines the official policy discourse on some key issues concerning the
region that were reflected in the normative, legal discourse in the previous chapter. It
also offers a more comprehensive view by giving concrete examples of actual policy
implementation. It also comprises the broader historical context of the official discourse
since the establishment of the PRC, with an emphasis on the post-Mao period.
Governmental whitepapers explicitly addressing the territory of Xinjiang, published
between 2003 and 2019 by the State Council Information Office (SCIO), serve as the

main, but not exclusive, source of data.

5.2.Regional autonomy in theory and practice

Although the official name of Xinjiang is the Xinjiang Uyghur Autonomous Region
(XUAR), the autonomy implied by this designation has nothing to do with real
autonomy as we understand it in the North-Atlantic context. It could be better called
autonomy with Chinese characteristics, or we could just leave out the word autonomy
completely to avoid any confusion. Numerous scholars addressed this issue by referring
to this autonomy as less than “paper autonomy” or as a sham (Phan 1996, 84; Stein
2003, 13-14). Others view the existence of autonomy in Xinjiang as precluded by
ideological constraints as well as by the intrusive nature of the centre (Becquelin
1997,19); still others have observed a certain level of autonomous characteristics and

practices (Sautman 1999, 300).

Generally speaking, autonomy is seen as referring to “independence of action on the
internal or domestic level, as foreign affairs and defense normally are in the hands of

the central or national government” (Hannum and Lillich 1980, 860). According to
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Hannum and Lillich’s study on the concept of autonomy in international law, principles
for a fully autonomous territories should include: 1) a locally elected body with a certain
level of legislative power over matters including health, education, social services, local
taxation, internal trade and commerce, environmental protection, etc., which are not
subject to a central veto power; 2) a locally elected local executive; 3) an independent
local judiciary; 4) central control over specific areas such as foreign relations, national
defence, security of borders, etc.; and 4) power-sharing arrangements between the

central power and the autonomous government (Ibid., 886-87).

The PRC’s official statement on Regional Autonomy for Ethnic Minorities in China
from 2005 stresses that 1) autonomous areas can independently manage an ethnic
group’s internal affairs; 2) autonomous areas enjoy the right to formulate self-
government regulations and separate regulations; 3) autonomous areas can use and
develop the spoken and written languages of ethnic groups; 4) freedom of religious
beliefs for the ethnic groups is respected and guaranteed; 5) the folkways and customs
of these groups is respected and guaranteed; 6) the self-government may adjust
production, economic structure, and local development; and 7) the self-government
may develop educational, scientific and technological and cultural undertakings (State

Council 2005).

However, the reality is much different and if we apply the characteristics suggested by
Hannum and Lillich to China, we can conclude that four of five would not fulfil the
criteria. The centre and the Party retain veto power over all issues and influence
governance down to the lowest village committees; there is no independent judiciary in
China, let alone in the autonomous regions. The logic of governmental guarantees
follows the same pattern as any Chinese legal documents dealing with human rights

issues. The “right” is always followed by numerous constraints which in fact make it
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impossible to fully realize such rights (this will be elaborated in detail in the following
chapter). Moneyhon calls this situation “give-and-take autonomy” and adds that
“legislative power for the autonomous regions ... resides in Beijing [and] [u]nder this
system, the autonomous areas begin to appear more like ‘political eunuchs’ than
‘masters of their own areas’ (Moneyhon 2002, 138). Instead of granting autonomy,
the central government actually imposes tighter legislative controls on the autonomous
regions compared to the regulations imposed on provinces and municipalities (Ibid.,

138-9).

5.3.A Soviet model of ethno-regional autonomy with Chinese characteristics

As discussed in the introductory chapter, Chinese leaders implemented and modified
numerous strategies from the Soviet Union, and regional autonomy was not an
exception. They believed that a considerably free expression of various ethnic identities
would gradually eliminate interethnic tensions and result in a more harmonious society.
This would eventually lead to the emergence of a more homogenous culture; therefore,
the government strategy to eliminate ethno-national characteristics had to begin with

allowing them to exist without repression (Dreyer 1976, 262).

To understand the Soviet model applied to China, it is quite interesting to introduce
Bahensky’s “Bolshevik ten precepts” (Bahensky 2010, 21). Bahensky’s analysis
focuses on the Soviet Russian dilemma of whether to promote cultural autonomy based
on cultural and linguistic autonomy within the system and its borders or to promote
national-territory autonomy based on ethnicity and language, creating a territory
defined by these borders. The latter strategy prevailed, in part because of its most
powerful proponent Lenin, who saw it as the only way to strengthen the centre and

unity. However, because the biggest motivation for this self-determination movement
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was to strengthen the centre and serve the government in Moscow, ethno-regional
autonomy was artificially engineered with little concern about the actual situation in
the area. The logic behind these conditions regarding regional autonomy in the Soviet
Union can be also found within the Chinese system of ethno-regional autonomy, which

was modelled after the Soviet example.

According to Bahensky, the first rule is never to create a big administrative unit in a
strategically important region. Already, the first rule might lead us to question the
applicability of the Soviet policy to China. Xinjiang is indeed a strategically important
region; moreover, the XUAR itself is the largest administrative region in the whole
PRC, which makes up one-sixth of China’s total area. However, as will be further
discussed, the XUAR is divided into smaller sub-autonomous areas, which cover more
space than the land dedicated to the Uyghur ethnic group, the eponymous group of this
autonomous region. Therefore, although the XUAR is the largest administrative region,
in reality a large proportion is cut out as self-contained subunits with different

eponymous ethnic groups.

Bahensky’s second rule is to create a big administrative unit in scarcely inhabited areas
with no danger of political unrest. Among the four largest administrative regions in
China with the lowest population density, there are three autonomous regions: Xinjiang,
Tibet (TAR), and Inner Mongolia (IMAR). The only province with a large area and low

population density is Qinghai province, bordering both the TAR and the XUAR.

The third and fourth rules state that if there exists a large population with related
languages, it is necessary to stress the differences between dialects to construct
distinctive ethnolinguistic identities, and that one autonomous unit should be
designated for two statutory nations. This was, in particular, the case of the newly

established “Turkic” republics within the Soviet Union such as Uzbekistan,
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Tiirkmenistan, Kazakhstan, and Kyrgyzstan. In China, the constant fear of pan-Turkism
and pan-Islamism, linguistic similarity and cultural affinity lead to the recognition of
Kyrgyz, Kazakh, and Uzbek as official ethnic minorities living in the Xinjiang area. As
mentioned before, although the name of the autonomous region includes “Uyghur,” the
many sub-autonomous units favour other minorities such as Hui, Mongol, Kazakh, and

Kyrgyz, over the Uyghurs.

The fifth precept states that in a border region, the state should create autonomous units
in competition with its neighbours. In China, this can be illustrated by the Kyrgyz and
Kazakh autonomous prefectures bordering Kyrgyzstan and Kazakhstan or the

Tashkurgan Tajik Autonomous County bordering Tajikistan.

The sixth rule, gaining international sympathy and financial support, might not be fully
applicable in the Chinese context. In the Soviet case, Bahensky illustrates this strategy
with the establishment of the Jewish Autonomous Oblast in the north of the Chinese
Heilongjiang province. It was established in an area not inhabited by any Jews; however,
during a time when the “West” could not proceed with the establishment of a Jewish
state, even though its founding was declared in Palestine by the Balfour Declaration of
1917. China has always been trying to spread an image of itself as a multi-ethnic
country, where all minorities live together in harmony. However, the news about its
oppressive measures in Tibet and more recently in Xinjiang make such Chinese

proclamations hard to believe.

The seventh criterion, creating administrative units so that a given territory is not
ethnically homogenous, is illustrated by Figure 6. It shows the six autonomous

prefectures and six autonomous counties within the XUAR proper.
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To never practice the same policy towards all of the autonomous regions is the eighth
rule. If we look at the five autonomous regions in the PRC, we can notice quite
significant differences. This situation is evident by looking at the TAR and the XUAR,
which are not managed by the SEAC but by the UFWD and PLC. In these territories,
the intensity of security measures and control policies are diametrically different.
Moreover, the treatment of Muslims in Xinjiang and Muslims elsewhere in China

further illustrates how different governmental responses can be within China.

The ninth rule states that there has to be an option for the central government to modify
or even reverse autonomy. According to Article 14 of the Law of the People’s Republic
of China on Regional National Autonomy, “[w]here abolition or merger or alteration is
really required, it shall be proposed by the relevant department of the State organ at the
next higher level after full consultation with the organ of self-government of the
national autonomous area before it is submitted for approval according to legal
procedures” (NPC 2001, Art. 14). Although the situation should be consulted with the
organ of self-government, the law itself does not provide any leverage for the local
government to disapprove of such a notion. The last precept endorses the government
not to precisely and clearly define the distribution of competencies between the central

and the local government.
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Figure 6 Autonomous prefectures in the XUAR
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1. lli Kazakh Autonomous Prefecture; 2. Bortala Mongol Autonomous Prefecture; 3. Changji Hui
Autonomous Prefecture; 4. Kizilsu Kyrgyz Autonomous Prefecture; 5. Bayingolin Mongol Autonomous
Prefecture

Source: d-maps.com, modified by the author

Figure 6 explains the current sub-autonomous division of the XUAR. In 1955 when the
autonomous region was established, seven nationalities were awarded a certain level of
autonomy at the county, prefectural, and regional levels: Uyghurs received one region
and five districts, Mongols two prefectures and one county, Kazakhs one prefecture and
two counties, Hui one prefecture and one county, Kyrgyz one prefecture, and Tajik and
Sibe one county each (Jacobs 2016, 181).

Quite interestingly, if we sum the area of autonomous prefectures within the XUAR, it
covers more than 54,3% of the total area (approx. 904,720 sq. km.). Therefore, more
than a half of the territory of the XUAR is actually dedicated to other minorities than
Uyghurs. This gerrymandering strategy by the central government to weaken Uyghur
claims over the territory of the XUAR became even more obvious in 1960, when Mao

decided to enlarge the Bayingolin Mongol Autonomous Prefecture by almost 425,000
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sg. km of the Korla district, predominantly inhabited by the Uyghurs (Atwood 2004,

38-39).

Figure 7 Party Secretaries and Chairpersons of the Regional Government
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5.4. Whitepapers on Xinjiang

Throughout its history, up to the present day, the PRC has been considered a secretive
regime where top decisions are discussed behind the closed doors of the Politburo
Standing Committee (PSC). For outside observers, it is especially difficult to
comprehend many of the policies because of the sometimes-perplexing motivations of
the PRC’s top leaders, which remain classified. One of the most valuable sources for
understanding current political stances towards diverse issues are officially published
governmental white papers. These documents reflect existing policies and legal matters
but their content can also retrospectively help us to understand the government’s
motivations for the new legal documents. Thus, it is important not to just set them to
the side as another propaganda pamphlet. By analysing the whitepapers, we can learn
more about actual (or desired) impacts on the examined region and the identity
formation of the people living there, albeit not from the perspective of the local people,
but from the government’s point of view. The SCIO’s whitepapers are only one type of
official Chinese documents, which represent PRC’s strategy towards duiwai ‘the
outside world’ (Brady 2008, 12). While keeping their main purpose in mind, these can
still offer a valuable insight into the current propaganda or publicity work and give us

more input to understand the official Chinese discourse.

The first whitepaper ever is attributed to the United Kingdom and the Winston Churchill
document on the situation in Palestine from 1922 (Correspondence with the Palestine
Arab Delegation and the Zionist Organisation). Since then, however the function as
well as content of whitepapers has varied significantly. In the Chinese context, a

whitepaper®” is an authoritative, persuasive, and concise report that informs readers

87 Zhengfu baipishu BUff F EZ 45, ‘government’s white-wrapped book’
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about a complex topic and conveys the issuing organization’s philosophy on the matter,

sometimes providing solutions.

Issuing a whitepaper is a relatively new phenomenon in the PRC. The first one was
published in 1991 and dealt with the human rights situation in the PRC as a response to
worldwide criticism of human rights abuses following the Tiananmen Square massacre
in 1989. The institution responsible for issuing these documents is the State Council
Information Office of the PRC, which was established in 1991 to “inform the outside
world about China, its domestic and foreign policies, economic development, history,
technology, education, and culture” (SCIO). The SCIO came into existence after the
merger of the State’s Council Information Office® and the External Propaganda
Leading Group.®® It is another example of the so-called “one organ, two signboards”,%
because it is formally under the State Council, but at the same time overseen by the
CPC (Diamond and Schell 2018, 141). It follows the Party’s strategy to retain its control
over the most important institutions and prevent any political competitors (Vuori 2014,
60). Since its formal establishment until 2019, SCIO has published 130 whitepapers
dealing with wide range of topics. In 2010, some of the WP were published bilingually,

and since 2011 all of them have been.

8 Xinwen bangongshi #iH rp A=
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Figure 8 The number of whitepapers published during the tenure of each GS of the CPC, 1991 — 2019
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Data collected from the SCIO website (http://www.scio.gov.cn/zfbps/index.htm), drawn by the author

Since 2003, when the first ‘Xinjiang’ whitepaper appeared, ten of them have been
published at the time of writing. They are Xinjiang History and Development®! from
2003, Xinjiang Development and Progress®? from 2009, The History and Development
of the Xinjiang Production and Construction Corps®? from 2014, Historical Witness to
Ethnic Equality, Unity and Development in Xinjiang °* from 2015, Freedom of
Religious Belief in Xinjiang® from 2016, Human Rights in Xinjiang: Development and
Progress® from 2017, and Cultural Protection and Development in Xinjiang®’ in 2018.

2019 has been a record year regarding the number of whitepapers concerning Xinjiang.
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The SCIO published The Fight Against Terrorism and Extremism and Human Rights
Protection in Xinjiang®® in March as the first whitepaper of 2019, followed by
Historical Matters Concerning Xinjiang®® in July. The most recent whitepaper on

Vocational Education and Training in Xinjiang'® was published in August 2019.

Bearing in mind that the PRC government uses whitepapers as self-defence and self-
justification for its policies if there is any international criticism of its actions, it was
only a matter of time before the government would issue a document reacting to the

worldwide condemnation of the ongoing ethnocide and cultural genocide in Xinjiang.

As we can see, since 2014 there has been an annual whitepaper addressing certain topics
concerning Xinjiang which can already give us a hint about the rising importance of the
region for the central government. Although the Tibet-focused whitepapers still
outnumber Xinjiang with 13 examples, however they do not appear yearly; therefore,

we can deduce that Beijing’s policy emphasis has shifted from Tibet to Xinjiang.

Figure 9 The number of Tibet and Xinjiang whitepapers published, 1991 — 2019
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Data collected from the SCIO website (http://www.scio.gov.cn/zfbps/index.htm), drawn by the author
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Although it is certainly not the goal of SCIO, just by looking at the titles of the
whitepapers and “reversing” their meaning, we can see what troubles the Chinese
government the most. Attempts to assess Xinjiang’s history differently than the official
authorities, ethnic disunity, abuse of human rights (cultural and religious rights
included), separatism, and calls for real autonomy are the main themes repeatedly
appearing in these documents. Therefore, this chapter does not discuss each of the
whitepapers separately, but analyses these reappearing topics and addresses them in the

following subchapters.

Governmental whitepapers are intended for a foreign audience; therefore their overall
message is positive, justifying the government’s actions as necessary for the general
good, usually while omitting any potential controversies. Praise for the Party and the
government’s policies is not equally mirrored by negative and dishonouring attacks

against opponents and critics.

5.4.1. History and legitimacy
The existence of competing narratives about Xinjiang’s history pushes the Chinese
government into a constant reiteration of its own version of historical events and
contemporary issues. This propaganda and thought work have been systematically
modernized since 1989 and enabled the Party and state to regain and strengthen the
CCP’s legitimacy to rule (Brady 2008, 202). These efforts to “set the record straight”
increased after September 11, 2001 and led to the printing of new officially

commissioned publications (Féallman 2017, 184).

Before justifying any actions in the area, the government has to reaffirm that the region

has been an inseparable part of Chinese territory since ancient times.** To make this
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statement appear more credible, governmental whitepapers offer various evidence, such
as that Xinjiang became part of Chinese territory in 60 BC, when the Western Han
government established the Western Regions Frontier Command in Xinjiang (WP 2003,
2015, 2018, 2019, Ch. 1), and that “by the end of the dynasty, Han residents could be
found in scattered settlements in Xinjiang, with garrison reclamation points forming
compact communities. The Han thus became one of the earlier peoples who inhabited
Xinjiang” (WP 2009, Ch. V). It further adds more evidence about the continuous
relationship practically up to the founding of the PRC in 1949. The 2014 whitepaper on
the History and Development of the Xinjiang Production and Construction Corps states
that the establishment of bingtuan followed the practice 2,000 years ago during the
Western Han Dynasty, the so-called tuntian.’®> However, the only evidence supporting
this official Chinese discourse is included in the examined whitepapers, with nothing
that would suggest the opposite, e.g. the situation in the 19" century and the first half
of the 20" century. The historical evidence offered by the government suggests that
Chinese rule over Xinjiang passed from the Qing to the Communists without any
complications. This peculiarity illustrates the internal contradictions of the CPC’s
legitimation strategies. As Peter Perdue comments, the legitimacy of control is built on
multiple historical and geopolitical discourses. The current leadership on the one hand
builds territorial unity on the legacy of Qing dynasty territorial contests, but on the other
portrays China as a victim of foreign colonialist attempts. At the same time, it uses the
revolutionary narrative that challenges Qing rule on the grounds of fighting feudal

exploiters to create a new nation state (Perdue 2009, 102-103).

Another interesting aspect of the official narrative about the Xinjiang history are the

missing two decades of the 20™ century. The whitepapers stop at the establishment of

102 [EEE]
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the XUAR on October 1, 1955 and resume with the beginning of Deng Xiaoping’s
reforms in the late 1970s. This deliberate omission is to avoid the most problematic part
of the PRC’s history, significantly challenging the legitimacy of the Communist Party
of China. The period of the Great Leap Forward (1958-1962), which caused the Great
Famine and the deaths of millions of Chinese citizens, was followed by the Cultural
Revolution (1966-1976), which destroyed cultural heritage and forced people to
renounce their own culture, religion, or language. However, this information would not
fit into the official portrayal of the CPC as peacefully liberating people from their great
suffering (WP 2009, Foreword). The Communist Party of China has never come up
with a unified and comprehensible narrative about both the Great Leap Forward and
the Cultural Revolution.!®® The only exception is a 2014 whitepaper, which mentions
the Cultural Revolution!® as a period when the XPCC could not properly fulfil their
tasks in “cultivating and guarding the border areas” (WP 2014, Ch. 1). Moreover, from
1975 to 1981 the XPCC was dissolved, and the province-level “Xinjiang Uygur
Autonomous Region Reclamation Bureau” took over its major land holdings (Seymour
2000, 180). It was Deng Xiaoping who called for restoration of bingtuan, which he

considered an “important force” to stabilize the region (Wu 1998, 5).

The legitimacy of territorial claims is one of the most crucial and sensitive issues when
studying contemporary Xinjiang and Beijing’s strategy towards this region and its
people. The fear of separatism threatening the territorial integrity of China is taken
seriously and often oversensitively by the ruling elite. Suggesting that Xinjiang was not
part of China before the Qing conquest in the 18" century, that separate states were

established on its territory by the end of the 19" century and the first half of the 20%"

103 For more details about the Cultural Revolution in Xinjiang, see the Ph.D. Dissertation by Sandrine E.
Catris (Catris 2015).
104 Quotation marks are used in the whitepaper.
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century,'® or that Chinese rule over the region of Xinjiang before 1949 was only
nominal, would be considered as inciting national disunity and threatening ethnic unity.
The history of Xinjiang is highly contested and the official Chinese historiography
claims that Chinese rule over the region since the Han dynasty or even longer is
confronted by similarly exaggerated Uyghur ethno-nationalist statements. Therefore,
Sino-centric texts about 5,000 years of China’s involvement in Xinjiang are confronted
with Uyghur texts claiming 6,000 years of Uyghur history in the region (Bovingdon
2010, 24-25). For example, the Uyghur historian Turghun Almas claimed that Central
Asia has been the Uyghur homeland for thousands of years and actually was one of
“world culture’s most ancient, most celebrated golden cradles” (Bovingdon 2004b,

364).

Extremely sensitive for the government is the issue of the East Turkestan, or the notion
of pan-Turkism or pan-Islamism, although these two -isms have never had much
traction in the XUAR. The official Chinese attitude can be illustrated by the following

paragraph from a 2009 whitepaper.

In the early 20th century and later, a small number of separatists and religious extremists in
Xinjiang, influenced by the international trend of religious extremism and national
chauvinism, politicized the unstandardized geographical term “East Turkistan”, and
fabricated an “ideological and theoretical system” on the so-called “independence of East
Turkistan” on the basis of the allegation cooked up by the old colonialists. They claimed that
“East Turkistan” had been an independent state since ancient times, its people with its history
of almost 10,000 years being “the finest nation in human history”. They incited all ethnic
groups speaking Turkic languages and believing in Islam to join hands to create a theocratic
state. They denied the history of the great motherland jointly built by all the ethnic groups of
China. They clamoured for “opposition to all ethnic groups other than Turks” and for the
“annihilation of pagans”, asserting that China had been “the enemy of the ‘East Turkistan’

nation for 3,000 years”. After the “East Turkistan” theory came into being, separatists of all

105 The official Chinese narrative is that these attempts to establish East Turkistan republics were only
disturbances supported by “hostile foreign forces” (WP 2009, Ch. IV).
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shades raised the banner of “East Turkistan” to carry out activities aimed at materializing

their vain wish of establishing an “East Turkistan state”. (WP 2009, Ch. IV)

To quote the former Confederacy Congressman George Graham Vest: “History is
written by the victors and framed according to the prejudices and bias existing on
their side” (Abilene Weekly Reflector 1891). In this case it is the Chinese state that
frames the history of Xinjiang and deems other interpretations apocryphal. The
questions about who was there first or how long the region has been part of China
are not the only aspects of legitimising the current state of affairs in Xinjiang.
Correspondingly, the thesis of development and progress under the guidance of the

CPC is important.

5.4.2. Modernization
Three of the examined whitepapers (WP 2003, 2009, and 2014) are mainly dedicated
to informing readers about the outstanding results in poverty reduction, swift
illiteracy decreases, economic development, rapid GDP increases, improvement in
healthcare or infrastructure, and any other imaginable aspects, supported data
comparing Xinjiang in the 1950s and early 2000s. In many ways, the government is
portrayed in a paternalistic fashion and a pastoral role, which legitimises its actions,
including the use of force, and emphasizes its core role in “civilizing” and

modernizing the region (Zhang, Brown, O’Brien 2018, 799-800).

Numbers provided by the government are undoubtedly impressive. Compared to
1952, the GDP in 2001 rose 42,9 times; since 1949, the number of health institutions
in Xinjiang increased by 7,255; and the illiteracy rate dropped under 2% (WP 2003,
Ch. V, VI). However, we need to remind ourselves about the incommensurable
development China has gone through since the late 1970s, and that these numbers

could be applied to other provinces too. In Xinjiang’s case, there is another feature
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to consider. Whereas in 1950s the total population in Xinjiang was over 4,3 million,
fifty years later it was already five times more (Statistical Bureau 1984 and 2010).
This radical change happened not only in regard to the number of inhabitants, but in

terms of the ethnic composition and therefore the overall landscape of Xinjiang.

There is a significant income divide between the predominantly Han “North” and
Uyghur “South” of the Xinjiang region. The unequal development already began
during the Qing dynasty, when a significant amount of the economic support was
directed towards the North while the South lagged behind. This created a two-speed
development of the region and dependency mechanisms that remain evident even
today (Cappelletti 2020, 283). These factors make the comparison insubstantial and
intentionally favourable to the CPC’s rule over the region. In fact, regional
inequalities, structural inequalities in the labour market, and the relative deprivation
of the Uyghur population pose a serious counter-narrative to the government’s

claims.

Development of the region cannot succeed if the minority population is exploited or
denied social and political rights (Cao 2010, 979). Numerous interethnic biases make
it extremely difficult to achieve modernization. Similarly, the spatial distribution of
minorities in Xinjiang, the north-south divide, and urban-rural income disparity pose
a serious threat to any imagined “shared prosperity”. For many Chinese, Uyghurs
are unemployable because many of them do not speak Putonghua; however,
Uyghurs are convinced that they are discriminated against even if they do, on the

basis of racial bias.

Apart from its protector image, the PRC is also portrayed as a provider of education,
stressing the illiteracy in the region before China took over. However, some argue that

especially the first three decades of CPC rule over the region actually “created illiteracy,
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confusion, and ultimately discontent among members of Xinjiang’s Uyghur population”

(Grose 2010, 98).

The main tool of education, however, is the standard language Putonghua. Although
the RNAL clearly states that minorities have the right to use and develop their
languages (RNAL, Art. 10), use them as a main language of communication (RNAL,
Art. 21), and where there are mostly minority students, use minority languages in school
should as the medium of instruction (RNAL, Art. 37). As positive as it might sound,
the declared support for bilingual education in Xinjiang does not actually support the
usage of minority languages; on the contrary, it strengthens the sole uncontested
dominance of Putonghua. “Bilingual” education policies began to be tested in the late
1990s, followed by so-called Xinjiang classes'® (Simayi 2013, 135; Yuan, Qian, and
Zhu 2017, 2); however they soon became a large-scale strategy to transfer ethnic
minority students from instruction in their mother tongue to instruction in Chinese
(UHRP 2007). The 2009 whitepaper states that around 70% of ethnic minorities in
Xinjiang have trouble with standard Chinese; such incompetence poses a threat to the
development of the region. That is why the government decided to promote bilingual
education among minority students in 2004. This new strategy meant that all subjects,
with the exception of native languages, are taught in Putonghua (Simayi 2013, 135). It
was decided, that all high school graduates have to master standard Chinese (WP 2009,

Ch. 3).

The whitepaper on Cultural Promotion and Development in Xinjiang from 2018

illustrates the gradual shift in official policy regarding ethnic minority education.

106 Xinjiang neidiban 148 Py i IE The best students with ethnic minority backgrounds are sent to other
parts of China to attend boarding schools with classes solely in standard Chinese. This policy already
began in the mid 80s for Tibetan students as Xizang neidiban ik P4 i3 (Zhu 2007, 95). In Xinjiang,
the government launched this scheme in 2000 (Grose 2019, 18 — 20). In 2015 there were more than
34,000 pupils and 43,000 graduates (See Yuan, Qian, and Zhu 2017, 2).
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According to it, “Xinjiang is a multilingual region, and historical experience shows that
learning and using the commonly used standard Chinese as a spoken and written
language has helped develop Xinjiang’s ethnic cultures” (WP 2018, Ch. 2). Compared
with the 2009 whitepaper, it states that bilingual education already starts in preschool
facilities, and it proclaims that by 2020, all ethnic minority students will be proficient
in standard Chinese (Ibid.). We can see policy changes from some of the official
proclamations after Xi Jinping became president of the PRC. When Xi Jinping visited
Xinjiang in 2014, he stated that “[b]ilingual education for ethnic minority children has
to be taken in hand ... [because]... [b]y learning Mandarin, it will be easier to find work
in the future and, even more important, you can make a bigger contribution to
promoting ethnic cohesion” (Buckley 2014). This is a more politically nuanced version
of what former Xinjiang Party Secretary Wang Lequan said. According to him,
minority languages cannot contain the modern vocabulary necessary for modern

science and technology, and therefore instruction has to be in Putonghua (UHRP 2014).

These policies are legally supported by the amended Education Law of the PRC, which
states that “[t]he standard spoken and written Chinese language shall be the basic
language used by schools and other educational institutions in education and teaching,
and schools and other educational institutions shall use standard spoken and written
Chinese language in education and teaching. Schools and other educational institutions
dominated by ethnic minority students in ethnic autonomous areas shall, according to
the actual circumstances, use the standard spoken and written Chinese language and the
spoken and written language of their respective ethnicities or commonly used by the
local ethnicities to implement bilingual education.” (EL 2015, Art. 12). The clear
message from this article is that under certain circumstances, students may be taught in

their minority language, but also they may not. This is a tiny change in words but a
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significant shift from the Constitution’s and the RNAL’s usage of “should” to purely
optional “may”. This situation can be illustrated by the 2017 Standard Plan for Bilingual
Education Curriculum in the Compulsory Education Phase of the Autonomous
Region,%” which sets standard Chinese as the only language of instruction already from

the first year of elementary education (MREDU 2017).

Since the mid-2010s, the Chinese government has been introducing more restrictive
policies which have significantly reshaped its “educational” plans aimed at the Uyghurs.
It intensified indoctrination, Putonghua monolingualism, detention en masse, and
brainwashing. There are very disturbing reports of an increasing number of highly
secured boarding school facilities, including boarding preschools. These are supposedly
created not only for children whose parents were detained or are in the so-called
vocational training facilities, but also for those from rural areas, who can see their
parents only or weekends or holidays (Zenz 2019a). The purpose of such a policy could
be the intended intergenerational separation, to make sure that children with ethnic
minority backgrounds receive the “correct” education without potentially “dangerous”

influences from their relatives.

Plans to educate a new Xinjiang elite, which would be loyal to the Communist Party of
China, patriotic, and a stabilising element in the XUAR have been the main goals of
the Xinjiang classes. The result, however, is a “mix of compliance and resistance”
(Grose 2019, 49). Although students educated in neidi get excellent education and
fluency in Putonghua, compared with their opportunities in rural Xinjiang, they have
also reinforced their “otherness” and renewed their interest in Uyghur language, culture,

and Islam (Ibid., 70-71). Students of the Xinjiang class are aware that although they

107 Zizhiqu yiwu jiaoyu jieduan shuangyu jiaoyu kecheng shezhi fangan 74 X X 45 % & W BEAUE HE
REBE TR
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have got an excellent education compared to their peers in Xinjiang, they would still
face discrimination and have problems securing meaningful employment, as the private
sector blatantly favours Han people, even with lower education (lbid., 115). The
Uyghurs are on the one hand expected to recognize Putonghua as their language and
the language of modernity to become a modern Chinese citizen, and on the other, the
majority continues to view them with suspicion as not fully Chinese (Bovingdon 2015,

195).

According to Eide, denying minorities the right to learn their own language and receive
instruction in it or excluding from their education the “transmission of knowledge about
their own culture, history, tradition and language” would constitute “a violation of the

obligation to protect their identity” (Eide 2001, para. 28).

5.4.3. Cultural protection
The CPC is always portrayed as a liberator of previously oppressed people who suffered
at the hands of imperialist forces. To strengthen the image of not just a liberator, but
also an embodiment of good governance, a significant part of the examined whitepapers
discuss the vast improvements Xinjiang underwent after the establishment of the PRC.
But these improvements alone cannot make the CPC a legitimate ruler; protection of
and respect for the culturally and ethnically diverse inhabitants of Xinjiang is another

aspect of the “mandate”.

The governmental whitepapers stress that after the establishment of the PRC, enormous
efforts were made to protect, restore, and support both the tangible and intangible
heritage of all ethnic groups residing in Xinjiang. Similar to the explanation of
Xinjiang’s history, the period of the Great Leap Forward and the Cultural Revolution

Is not mentioned, because during that period numerous sites of historical importance,
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cultural relicts, and books were destroyed, and people were persecuted for manifesting

their cultural differences.

In the whitepapers we can read that the government allocated substantial sums for
maintenance of some of the most famous historical sites in Xinjiang, e.g. the Afaq
Xojal%® Mazar and Heytgah (Idkah) Mosque in Kashgar and Sulayman’s Minaret in
Turpan (WP 2009). However, apart from UNESCO heritage sites or AAAAA sites,'%
many valuable and historically important places were lost, either pulled down, or
“refurbished” in a somewhat exotic style to attract Han Chinese tourists. In recent years,
the “Chinese state has destroyed and desecrated Uyghur historical and holy places at a
scale unprecedented in the history of Xinjiang” (Thum 2020). The Australian Strategic
Policy Institute (ASPI) estimated that approximately 16,000 mosques in Xinjiang were
destroyed or damaged, included those under Chinese law protection. The ASPI report
states that since 2017, 30% of Islamic sacred sites, such as shrines, cemeteries and
pilgrimage routes have been demolished and another 28% have been damaged or rebuilt
(Ruser, et al. 2020). This illustrates contradictions in policy implementation, where the
protection of cultural heritage often contradicts the government’s vision of
modernization and policies to fight superstition and illegal practices. For example,
tourist brochures available at the Tomb of the Fragrant Imperial Concubine (Xiang Fei)
in the Afaq Xoja Mazar repeat that Xinjiang has been an integral part of China for
hundreds of years. Another purpose of the publicity is to attract Han Chinese tourists
with the romanticized story of the legendary consort of the Qianlong emperor, which
began to circulate in the early 20" century as an example of Chinese “orientalism”

(Millward 1994, 427, 450). According to one of the versions, Xiang Fei was

108 Kashgar’s prominent ruler-saint, 1626-1674 (Thum 2012a, 293).
109 In the PRC’s rating system for tourist attractions, 5A is the highest rating for the most important sites
in the PRC.
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involuntarily taken from Xinjiang to become a concubine of the Qianlong emperor in
Beijing, for her reported beauty and the mysterious fragrance her body emitted. The
emperor tried to win her heart by bringing her presents from her homeland and even
building a mosque and bazaar across the street so she could watch the scene from her
chambers. However, the Empress Dowager Niuhuru had her strangled for her defiant
behaviour before the emperor could save her. The remains of Xiang Fei were
transported back to Xinjiang to be enshrined in the Afaq Xoja Mazar (Ibid., 428-431),

symbolizing the myth of ethnic harmony and the friendship of various minzu in China.

One of the most controversial projects was launched in 2009, the so-called Uygur
Historic and Cultural Preservation Project — Renovation of Dilapidated Buildings in the
Old Kashi City Proper.!% In the 2015 whitepaper, we can read that large-scale
conservation was necessary to ensure the safety of the buildings and their earthquake
resistance and to improve the living conditions and hygienic standards of the people
living there. At the same time, the whitepaper states that efforts will be made so that
the original appearance, architectural, and cultural characteristics of the old town will
remain after the renovation (WP 2009, Ch. IV). The whitepaper from 2015 states that
“the project received grants amounting to 3 billion RMB and 31,000 households were

renovated” (WP 2015, Ch. V).

The following Figure 10 shows the outcome of this so-called renovation. The broad
streets are surrounded by unified houses with front shops displaying Uyghur, Chinese,
and English banners. They do have a certain “exotic” appeal compared to other Chinese
towns; however this is done to attract tourists. Therefore, the streets are equipped with

Chinese and English guideposts and decorated with red lanterns, which are traditionally

110 Weiwuerzu lishi wenhua baohu gongcheng—Kashishi laochengqu weijiufang gaizao 4% /R 7 52
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attributed to Han Chinese culture (Jiménez-Tovar and Lavicka 2020, 258). Some
scholars argue that there was something else behind the renovation project. According
to Dillon, the old town of Kashgar was self-contained and practically inaccessible for
the Han population. Such a homogeneous concentration of people was difficult for the
authorities to control and influence and therefore posed a threat to their authority
(Dillon 2015, 255). Moreover, Kashgar is perceived by Uyghurs as the symbolic centre
of their culture. There were efforts by UNESCO to declare Kashgar a Silk Road
Heritage site and to protect its “authentic core” from the municipal government’s plans
for renovation, but the Chinese government opposed such proposals (UNESCO 2004,
25). The government began to perceive the old town of Kashgar as a potential sanctuary
and refugee for terrorists, because of its maze-like structure, network of underground
tunnels, and connected rooftops, which enabled movement of people without any need
to access the streets (Liu and Yuan 2019, 36). Therefore, in the first phase of the
“renovation” it was decided that about 10% of the population would be relocated to
“modern” gated communities in the city’s outskirts; all the tunnels would be backfilled,
buildings strengthened, and basic infrastructure improved. However, this phase’s
results were perceived as unsatisfactory, so the more radical phase two began. It
involved demolishing and rebuilding 7,555 households and permanently relocating
1,379. Moreover, the old town was rebuilt in a grid to enable better accessibility and

easier control by the security apparatus (Ibid., 37-38).
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Figure 10 Old-town Kashgar after the so-called renovation

Photo taken by author, 2015

From the cultural point of view, the Chinese government claims to have a crucial role
in protecting and promoting Uyghur intangible heritage. According to a 2018
whitepaper, in the 1950s the government made recordings and “rescued the Mugam
arts” (WP 2018, Ch. 4). The same chapter also states that the state established
demonstration bases producing musical instruments, carpets, and atlas fabric. Moreover,
“people in Xinjiang have the right to observe their own statutory festivals such as the
Spring Festival, Qingming Festival, Dragon Boat Festival, Mid-Autumn Festival,
Ramadan, and Corban” (Ibid.). Apart from the last-mentioned Corban and Ramadan
festivals, all other listed holidays are perceived as predominantly Han Chinese
celebrations. The last line from this chapter reaffirms the common strategy in Chinese
laws and policies, “first give and then take”. It says that “... local government promotes
mutual respect for folkways among all ethnic groups while encouraging appropriate

and healthy lifestyles, wedding and funeral practices, and customs and rituals” (Ibid.).
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What is appropriate and healthy is decided by the local authorities, depending solely on
the current political atmosphere and demands from superiors. The Chinese way of
protecting minority culture leads to its folklorization, because they impose their own
definition of what it should mean and contain. The Uyghur culture is reduced and
commodified into exotic songs and dances in colourful dresses and carpet and atlas
fabric making. In official media, ethnic minorities are often depicted as exotic-looking
people (often beautiful women) from the peripheries of China, dressed in colourful
dresses, singing and dancing 1*! to entertain and advance the modern, majority
population (Gladney 1994, 97; Fallman 2017, 188). This reduction can also be found
in the examined whitepapers. We read that “minority folk music and dances are a major
cultural component in the culture of Xinjiang” (WP 2009, Ch. 4). Although customs
and traditions are protected, people should follow “more scientific, civilized and
healthy customs in relation to food, clothing, shelter, transportation, weddings, funerals
and etiquettes” (WP 2015, Ch. 2), suggesting an invisible dividing line between the

“bucolic” and “barbaric” (Zhang, Brown, and O’Brien 2018, 801).

Islam has become an integral part of Uyghur identity and culture, and therefore all life
cycle, agricultural, and other rituals have a religious component. However, in recent
years the Chinese government has made significant efforts to break this linkage and
separate it completely. Therefore, holding wedding ceremonies without any singing and
dancing, or funerals without banquets is considered a sign of religious extremist
influences and a danger to stability, because some of these practices are proscribed by

conservative clerics (Smith Finley 2019, 91; RFA 2020). Many practices considered by

111 Neng ge shan wu g3 5% ‘good at singing and dancing’
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Uyghurs as inseparable from their culture have become forbidden as either extremist,

unhealthy, or endangering social order and ethnic unity.

Generally speaking, the narrative of Han Chinese bringing education, modernity, social
stability, and prosperity to their “backward” and somewhat “barbaric” minorities has
been relatively common. People from ethnic minorities are seen as inferior and
peripheral, but also civilizable (Harrell 1995, 13). Often hidden behind the younger-
older brother'!? facade is a contempt for the non-Han population within the PRC proper.
This attitude was already officially criticized by Mao Zedong in 1953 (Mao 1977, 87).
However, so-called Han chauvinism®? is still evident in several official documents,
including the whitepapers analysed above. The official Chinese narrative resembles the
former Prime Minister of the United Kingdom Arthur James Balfour’s lecture on Egypt
at the House of Commons in 1910, discussed in Edward W. Said’s seminal work
Orientalism. To rephrase Balfour, the occupation of Egypt by the UK ended the social
and economic degradation of Egypt and brought financial and moral prosperity. In
Said’s words: “There are Westerners, and there are Orientals. The former dominate; the
latter must be dominated, which usually means having their land occupied, their internal
affairs rigidly controlled, their blood and treasure put at the disposal of one or another
Western power” (Said 2019, 36). In the case of Xinjiang, the Westerners can be
substituted by the Chinese state and the Orientals by the Uyghurs. Thus, we can
describe this relationship as “internal orientalism”, in which the dominant
representation is the Chinese state that “engages in domestic othering” (Schein 1997,

73).

112 Xijongdi minzu bt 25 L%
113 Da Hanzu zhuyi K% 3 X
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The governmental objective of creating a sense of shared national identity among ethnic
groups is not fully effective, however. For example, the system still “classifies minority
students according to their ethnicity and marks them as intrinsically different from their
Han peers” (Simayi 2013, 150). Instead of homogenizing the population and achieving
“national identification to the determent of a single, shared sense of national belonging
or civic being” (Ibid.), the system achieves the opposite. By banning and criminalizing

various aspects of Uyghur culture, it strengthens their ethnic identity and consciousness.

5.4.4. Religion
Recent changes in the official legal discourse regarding religious issues in the region,
as well as in general, were illustrated in the previous chapter. However, certain
background information and historical context can help us understand the highly
problematic status of religious freedoms in an increasingly authoritarian regime, which
is deriving its legacy from the essentially atheist thought of Marxism-Leninism and
Maoism. Han Chinese culture has been determinedly dominated by the secular ideology
of Confucianism, which does not pay much attention to spiritual matters. But at the
same time, religion has been crucial for minorities “dedicated to religion,” such as
Tibetans and Uyghurs (Mackerras 1999, 25). Religious questions create tensions
between autonomy and loyalty to government. In this sense religion epitomises
shortcomings in the Party’s effort to legitimize its leading role through social policy

(Potter 2003, 318).

The post-Mao period saw an increased liberalization and decriminalization of religious
practices across China. But we must also consider the fact that basically any new policy
after the period of the Great Leap Forward and the Cultural Revolution simply felt like
a significant improvement. The 1980s and 1990s therefore saw a significant increase in

the number of believers, but also in newly built religious sites, the number of printed
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religious books, etc. (Flocruz, et al. 1999, 68-72). In spite of the growing number of
governmental constraints on religious matters, the number of believers has been
steadily rising in China (CGC 2009; Yang 2012, 93-95; Wenzel-Teuber 2017, 27-8).
Religious revival in Xinjiang was fuelled by various external and internal factors.
Increased linkage with the Muslim world and an influx of different teachings, often
more conservative, resonated well with local conditions. Religious faith and religious
ethics were perceived by many Uyghurs as the only thing left to them, differentiating

them from the majority (Brophy 2016, 275-6).

The official attitude during this period can be understood from the so-called Document
19. Its translation appeared in Donald E. Maclnnis’s study on Religion in China Today:
Policy and Practice. Document 19,1 issued by the Central Committee of the Chinese
Communist Party on 31 March 1982, provides a party-state view on religious issues in
post-Mao China. According to this document, “people’s consciousness lags behind
social realities [and] old thinking and habits cannot be thoroughly wiped out in a short
period.” It defines religion as a “historical phenomenon” and “product of the history of
society” that exists because of the “helplessness of the people” and the “oppressor
classes [using] religion as an opiate” to control the masses. These oppressors were the
ruling classes, feudal landowners, reactionary warlords, the capitalist class using
Buddhism, Taoism and Islam for their own good, or the colonialists and imperialists
controlling the Roman Catholic and Protestant churches. The document admits that the
eradication of religion is a lengthy process and that for its success, it is necessary to
radically improve material wealth, education, and culture. After achieving high levels

of development after a long process of struggle, religion will disappear (Ch. 1).

114 The official title of the document is “The Basic Viewpoint and Policy on the Religious Question
during Our Country's Socialist Period.”
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Chapter 4 states that the basic Party policy is to respect and protect freedom of religious
belief, but Communist Party members must promote atheism. The document further
states that “those who expect to rely on administrative decrees or other coercive
measures to wipe out religious thinking and practices with one blow are even further
from the basic viewpoint Marxism takes toward the religious question. They are entirely
wrong and will do no small harm.” The idea is that coercion in dealing with people’s
spiritual matters would be extremely harmful and bring no good results, but rather
resentment (Maclnnis 1982, 8-26). A further clarification of governmental policies
towards religious issues was provided by another document issued by the Central
Committee of CPC in the early 1990s, the so-called Document 6.1° It reiterated the
provision from the Document 19 but further called for more control and stricter

measures to curb any illegal activities associated with religion.

Various political statements and internal documents from this period can illustrate the
general atmosphere and influences surrounding the creation of the 1994 Regulations of
XUAR on Religious Affairs discussed in the previous chapter and the period of time
that followed. For example, Luo Shuze’s internal document titled Some hot issues on
our work on religion!® singles out the main dangers religion poses to the Chinese
government and offers some suggestions for religious work. He says that the Chinese
government has to be “vigilant against hostile international forces using religion to
‘Westernize’ and ‘divide’ [China]” (Spiegel 1997, 65). Luo also stresses that religions

must be adapted to a socialist society by changing their “theology, conception, and

115 Its full title can be translated as Notice of the Central Committee of the Communist Party of China
and the State Council on Several Issues Concerning the Further Improvement of Religious Work
(Guanyu jinyibu zuohao zongjiao gongzuo ruogan wentide tongzhi 5% iE— MU SR 2 A& Tl
388 ).

116 An English translation of this document appears in Mickey Spiegel’s China: State Control of Religion
as Appendix 1 (Spiegel 1997, 65-70).
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organization” so that believers “love the motherland, support the leadership of the
Chinese Communist Party, adhere to the socialist part, and act within the constitution
and laws of the land” (Ibid., 67). He further stresses the importance of government
regulation and control to curb illegal religious activities. Another important aspect
discussed is the need to have a large number of religious personnel with the “correct”
political consciousness in order to educate poorly educated believers in rural areas (Ibid.,
68). At the same time, the Marxist view of religion and atheism should be energetically
promoted and any publications hurting “national and religious feelings” banned

(Spiegel 1997, 71).

Another internal document issued was written by Ye Xiaowen, the director of the
Bureau of Religious Affairs of the State Council,'t" and titled China’s current religious
guestion: once again an inquiry into the five characteristics of religion.!!® Ye restates
the concept of five characteristics of religion, dating back to the early 1950s when it
was drafted by the United Front Work Department of the Central Committee. These
characteristics stress the long-term character, mass character, national character,
international character, and complex character of religion. Ye stresses the necessity to
address all these characteristics adequately and simultaneously. According to this view,
the government has to crack down on all activities that undermine social stability and
endanger economic development, but at the same time Ye calls for certain compromises
and concessions when guiding religions to adapt to socialist society (Spiegel 1997, 141).
From the masses’ point of view, Ye stresses that the government should recognize the
fact that there are 100 million religious believers and that these people need to be

educated in Marxist philosophy and pulled over to “our” side instead of pushing them

17 11 /N (1950-)
118 English translation of this document appears in Mickey Spiegel’s China: State Control of Religion as
an Appendix 10 (Spiegel 1997, 116-144).
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away (lIbid., 142). Ye stresses the necessity of following Jiang Zemin’s “three
sentences”'° about religious work to enforce CPC policies on religion, strengthen
administrative control mechanisms, and adapt religions to socialist society (Potter 2003,
323). After these guidelines, the State Council promulgated a series of regulations to

protect “normal” religious activities from arbitrary intervention (Guo and Teng 2012,

138).

The PRC government attempts to gain overall control of all religious matters, however,
goes against the essence of religions. To institutionalize central government control,
five official national religious organizations were established, namely the Buddhist
Association of China, the Taoist Association of China, the Islamic Association of China,
the Three-Self Patriotic Movement, and the Chinese Patriotic Catholic Association.
Since 2018, all are overseen by the United Front Work Department, suggesting
increased control over the religious work by the central government (Joske 2019).
Religious organizations, communities, or personnel not registered in one of these
organizations are branded illegal. However, attempts to control and sinicize religion
and co-opt some religious leaders has not led to a complete containment of religious
affairs. Numerous religious leaders collaborating with the government were attacked or
assassinated, including Senior Mullah Abliz, imam of the Great Mosque in Kargilik
(Yecheng) County in 1993, vice president of the Islamic Association of Xinhe County
Hakim Sidiq Haji and vice president of the China Islamic Association and president of
Xinjiang Islamic Association and hatip*?° of I1d Kah Mosque in Kashgar Harunxan Haji
in 1996, Senior Mullah Yunus Sidiq, member of the China Islamic Association,

president of Aksu Islamic Association and imam of the Great Mosque of Baicheng

119 San ju hua = )1 Jiang Zemin used this term during his speech at the 18" National Conference for
United Front Work, organized in Beijing 3—7 November 1993 (Jiang 1993).
120 An orator who delivers a sermon on Friday (Ozdemir and Frank 2000, 196).
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County in 1997, Abliz Haji, imam of the Great Mosque of Baicheng County in 1998,
and Senior Mullah Jiime Tahir, vice president of Xinjiang Islamic Association and
imam of the Id Kah Mosque in 2014 (WP 2019a, Ch. 3). Similar to other religions in
China, the officially appointed Muslim religious leaders are perceived by many as

traitors and therefore not respected as legitimate religious authorities.

Compared to the “patient persistence in Party policies of co-optation and control”
(Potter 2003, 321) of the 1980s and 1990s, Xi Jinping’s policy has deviated from this
strategy quite radically. Economic incentives and affirmative actions aimed at
Xinjiang’s Uyghur population did not bring the desired outcomes. On the contrary, the
perceived threat of separatism increased. In conjunction with the global war on
terrorism, Beijing used the generally negative attitude towards Muslims as a cover to
increase the securitization of the region under the pretext of fighting against the so-
called “three evil forces” of terrorism, separatism, and religious extremism.*?* Recently
published secret documents suggest that Xi decided to speed up the hard-line policy
toward the region after an alleged terrorist attack in Kunming on 1 March 2014 (Ramzy
and Buckley 2019). Chen Quanguo, the former Communist Party secretary of the Tibet
Autonomous Region (TAR), was appointed XUAR’s new party secretary in August
2016. During his term in the TAR, Chen was praised for the region’s economic growth
and development, as well as for its securitization and the suppression of any resistance

to Beijing’s policies, skills that were much needed also in Xinjiang.

The whitepaper on Freedom of Religious Belief in Xinjiang from 2016 portrays the
CPC as a saviour of people living in Xinjiang who fled from protracted religious wars

that caused their suffering and were only stopped by the establishment of the PRC.

121 sangu shili =%/
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According to the whitepaper’s foreword, because of the dire situation before the
“liberation”, people had no freedom of religion (WP 2016, Foreword). When touching
upon questions of religion, whitepapers stress that Islam is not the only religion in the
region and that other religions such as Buddhism and Zoroastrianism played important
roles during the history of Xinjiang. Another clear message is that religion should adapt
itself and achieve localization to be able to continue (Ibid., Ch. 1). We have seen this
message in other political statements and even laws discussed above; however,
numerous examined whitepapers stress that religion needs to adapt to survive, in this
case to adapt to socialism with Chinese characteristics (WP 2018, Ch. 4), and also that

clerics are not just the servants of God, but also of the PRC’s government (WP 2016).

Although the 2016 whitepaper stresses that all “normal” religious activities are
protected by law and that believers can freely attend religious services, fast, pray, or
preach (WP 2016. Ch. 2), reports from the region show otherwise. Minors cannot
participate in religious activities and government workers, as well as CPC members and
university students, cannot attend either (Shan and Chen 2009, 18). In 2014, reports
about the ban on fasting during the Ramadan appeared (Shichor 2015, 67), and since
then every year there are governmental restriction on who can fast and who cannot, as
well as increased surveillance to ensure that regulations are respected (AFP, 2015;

Mortimer 2017; Shelton and Zhao 2019).

Whitepapers could be a valuable source of data which otherwise are not fully available
to the public. Indeed, we cannot accept them as a completely credible source. However,
they can still give us a general idea and help us to understand the government’s point
of view. The 2016 whitepaper offers a quantification of official religious venues and
personnel. According to it, there are 24,800 religious venues with 29,300 religious

personnel. However, there is an inconsistency in the provided data. There are supposed
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to be 24,400 mosques, 59 Buddhist temples, 1 Daoist temple, 227 Protestant churches,
26 Catholic churches, and 3 Orthodox churches, totalling 24,715 venues. There is a
similar discrepancy with religious personnel, where there are 335 more than the total
number suggests (WP 2016, Ch. 3). Such inconsistencies might suggest that the
provided data are either outdated or completely fabricated. However, it is still surprising

that the government approved issuing a document with such a flaw.

In the whitepaper, we also read that no Chinese citizen in Xinjiang has been persecuted
because of religion (WP 2016, Ch. 4). However, this statement is similar to the one
saying that there are no political prisoners in China.!?? Religious organizations are
obliged to promote patriotism and unity and to spread Chinese cultural concepts.
Religious believers should maintain the proper faith, do honest deeds, and resist
extremism (WP 2016, Ch. 6), while religious circles should further the study of
scripture with Chinese characteristics to “[carry] forward the fine traditions of
patriotism, peace, unity, moderation, tolerance and benevolence, opposed violence and

advocated the rule of law and order” (WP 2016, Ch.7).

Islam is targeted in the region because it is seen as a potential rallying point for
separatists. Thus, the government exaggerates the threat of Islamic radicalism to justify
Beijing’s heavy-handed policies in Xinjiang. However, religious repression is not about
Islam per se, but about its instrumentalization. This can be illustrated by the different
treatment of Uyghurs in Xinjiang and Hui in other parts of China. Instead of mentioning
religious beliefs as a reason for prosecution, other official justifications are pointed out,
for example religious extremism, terrorism, separatism, and so on. The whitepaper on

Freedom of Religious Belief in Xinjiang concludes that all religious undertakings are

122 See the interview with Chinese Ambassador to the United Kingdom Liu Xiaoming (BBC, 2019).
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based on the principle of independence and self-management (lbid., Conclusion).
However, independence in this context only means independence from foreign

influences or interventions, not from those coming from the Chinese government.

5.4.5. Ethnic unity and dangers to territorial integrity
According to the Constitution, the People’s Republic of China is a unitary multinational
state built up jointly by the people of all its nationalities. The official state discourse of

national unity and national equality is reiterated in official statements,?3

regulations,
and propaganda posters in the streets of Chinese cities. However, when a government
needs to convince its citizens or even itself with these methods, it is probably nothing

more than wishful thinking or a “utopian vision” (Finley 2007, 628).

The question of unity is particularly sensitive in a region such as Xinjiang, where it is
highly contested not just by ethnic minority populations, but also the Han Chinese, who
often feel disadvantaged and see the government’s preferential treatment of ethnic
minorities, e.g. in education, as discrimination (Simayi 2013, 143). In most of the
official statements about Xinjiang, including the examined whitepapers, it is repeatedly
emphasized that there have been many ethnic groups living in Xinjiang for a long time.
Therefore, Xinjiang is not just a place belonging to Uyghurs, but a multi-ethnic
region.*?* This argument is crucial for governmental policies in the region, which could
be seen as anti-Uyghur. The Chinese government is obliged to protect and cater to the
needs of all ethnic groups, not just the major ones.*?® Whereas in the late 1990s, there
were reportedly 13 officially recognized ethic groups living in Xinjiang (Bellér-Hann

1997, 88), the 2003 whitepaper mentions that out of the 56 ethnic groups, there are

123 See Xi Jinping’s speech on the eve of 70™ anniversary of the founding of the PRC (Xinhua 2019).
124 Duominzu jujudi % R E fEHL

125 The Xinjiang census from 2010 states that the Uyghur population reached 45,84%, Han 40,48%,
Kazakh 6,50%, and Hui 4,51%. However, the BBC’s 2018 Xinjiang territory profile estimates the
Uyghur population in Xinjiang to be approximately 42% (BBC 2018).
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already 47 present in Xinjiang, predominantly Uygur, Han, Kazak, Hui, and Mongolian
(WP 2003, Foreword). In 2017, however, all of the 56 officially recognized ethnic
groups were already residing in Xinjiang (WP 2017, Ch. 1), fulfilling the governmental

idea of a multi-ethnic and heterogeneous region.

The image of the shared unity of all people in China proper is built on a notion of shared
suffering imposed by either feudalistic or imperialistic elements prior to the founding
of the PRC, after which Xinjiang “witnessed its peaceful liberation .... [so] the diverse
peoples of Xinjiang ... became the masters of the state, and Xinjiang entered a new era
of development” (WP 2009, Foreword). According to the same whitepaper, “[t]he
diverse peoples of Xinjiang have formed deep friendships while living together for
generations. Over the last 60 years, they have established, developed and consolidated
strong ties of mutual respect, trust, support and harmony” (WP 2009, Ch. 5). This
contradicts various texts (Cliff 2016, 147; Zhang, et al., 2013) discussing the distrust
between Uyghur and Han, as well as interviews | conducted during my field research

in Xinjiang in 2015.
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Figure 11 Propaganda poster from 1955 by Ge Wei. The Chinese text states that “All nationalities of our
nation have already united into a great family of independent and equal nationalities™.

. AEETSRRENSE

chineseposters.net
Source: https://chineseposters.net/posters/e15-297

The narrative of ethnic unity within the borders of the PRC is an important aspect to
claim the territorial integrity of the country. Yet, there are many contesting narratives
which the Chinese government vehemently denies. In many ways, whitepapers serve
as a propaganda tool to spread the officially approved narrative, “debunking” and

discrediting the competition, as explained below.

One of these competing narratives is the idea of pan-Turkism, which re-emerged and
resonated in Central Asia, in particular after the dissolution of the Soviet Union. The
imagining of Turkestan as a “new Ottoman Empire”, where all Turkic people unify
politically and culturally, gained momentum in Central Asia in the 1990s (Xing 1998,

45; Hyman 1997, 347). This development has been perceived by the Chinese
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government as a threat that could potentially jeopardize regional stability and endanger
the territorial integrity of China by destabilizing the northwestern frontiers (Ding 2004,
10). One might wonder how the multi-ethnic and multi-religious Ottoman Empire can
spark such fear in China today. Hand in hand with pan-Turkism comes pan-Islamism,
which according to Zhang and Ma is a political and not a religious movement, aided by
separatists (Zhang and Ma 2004, 7). The whitepaper stresses that people living in
Xinjiang are not descendants of Turks, but “came into being in the long process of
migration and ethnic integration” (WP 2019c, Ch. 1). Therefore, any calls for pan-
Turkism sentiment or affinity towards the “West” instead of the “East” are false
according to the official interpretation. Analogously, to expose the pan-Islam thesis, the
Chinese official narrative emphasises that the region has been multi-religious since
ancient times.'?® Hence, “Islam is neither an indigenous belief of the Uyghurs...nor the
sole one of the Uyghur people”, which is a reason why “a fairly large number of people

do not believe in religion or believe in religions other than Islam” (Ibid.).

The government repetitively links movements for pan-Turkism or pan-Islamism to the
spread of violence, terrorism, and separatism. The whitepaper mentions the East
Turkistan Islamic Republic and Republic of East Turkistan as examples of such
activities, which were short-lived and strongly opposed by people of all ethnic groups
in Xinjiang (WP 2019a, c, Art. 2). Although pan-Turkism and pan-Islamism are
portrayed by the Chinese government as an eminent threat to regional stability, this
most probably only serves as another justification for increased surveillance and
military presence in the region. There are no records of broad support for these ideas

among the population in the region. Instead, there is a deep-seated resentment toward

126 Duozhong zongjiao bingcun de diqu £ 52 ZH A7 1 HL X
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governmental policies that can deteriorate into open defiance and insurgencies, which

the Chinese government brands terrorism (Kerr and Swinton 2008, 137-8).

From the documents published so far, we can already sense certain patterns, and the
reiteration of particular topics suggests their importance for the central government.
The structure of the whitepaper on the Fight Against Terrorism and Extremism and
Human Rights Protection in Xinjiang follows a similar storyline as previous texts. First
of all, the common enemy of all humankind'?” has to be named. It is terrorism, which
is a threat to world peace, security, and human rights, “slaughtering innocent people,
endangering public security...creating fear and panic....” (WP 2019, Foreword). The
villain is already here, but we need to introduce the hero. It is the Chinese government
that “stands firmly against all forms of terrorism and extremism, and is relentless in
striking hard, in accordance with the law...” (Ibid.). It is essential to stress that the
government’s actions are according to the law,'? and that China is a country with the
rule of law, 12 which respects and protects ¥ human rights according to the
Constitution. This is the reaction to international criticisms of the PRC government’s
policies in Xinjiang, calling them not just against international law, but also against
Chinese law (Hurd 2018). Once again, the “paternalistic” narrative is employed by the
government, defending its rightful presence in Xinjiang with the aim to protect and
stabilise (Zhang, Brown, and O’Brien 2018, 800). The whitepapers reiterate that the
government’s actions are consistent not just with the Chinese Constitution, but also
with international legal standards, numerous international counterterrorism

conventions, and the United Nations Global Counterterrorism Strategy.

127 Renlei shehui de gongdi A28t 2: (1A% ‘human society public enemy’
128 Yifa ff 1%

129 Fazhi guojia 1276 H 5

130 7ynzhong he baozhang & 5 A1{f i
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To complete the whole set up, it is necessary to have a particularly undesirable or even
dangerous situation in the area. This atmosphere is created by the statement that
Xinjiang is “under combined influence of separatists, religious extremists and
terrorists ... [which are] detrimental to the life and property of people of all ethnic

groups in Xinjiang and have trampled on people’s dignity” (WP 2019, Foreword).

A significant portion of the whitepaper on the Fight Against Terrorism and Extremism
and Human Rights Protection in Xinjiang lists terrorist acts and their causalities, as well
as assassinations of religious leaders, attempts to highjack planes, and attacks on
governmental institutions. The same document also states that the PRC government has
been actively and fiercely combatting these extremists in accordance with the law. The
whitepaper enumerates that since 2014, 1,588 violent or terrorist gangs were destroyed,
12,995 terrorists arrested, 2,052 explosive devices seized, 30,645 people punished for
4,858 illegal religious activities, and 345,229 copies of illegal religious materials
confiscated (WP 2019a, Art. 4). To soften the overall impression, the government
claims to adopt a policy which is balanced between compassion and severity.**! There
is a serious dichotomy on the question of security in the region. On the one hand,
governmental whitepapers say that Xinjiang is under a combined threat caused by
separatists, religious extremists, and terrorists who carried out numerous attacks; on the
other hand (WP 2019a, Foreword), official statements claim that Xinjiang is completely
safe and under control. In July 2019, The Global Times*? published an article which
stated that there had been no violent attacks in Xinjiang for nearly three years (Liu and
Fan 2019). This would mean that all of the above-mentioned terrorists were arrested,

and terrorist gangs destroyed, without committing any actual act of terrorism,

131 Kyan yan xiang ji % ™M
132 A tabloid newspaper under the direct control of the Chinese Communist Party’s People’s Daily
newspaper.
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something that was previously only possible in Hollywood blockbusters like Minority

Report (2002).

Compared to the previous whitepapers with their positive-sounding contents, this
whitepaper is different. Its content is more confrontational and it clearly serves as the
PRC government’s response to worldwide condemnation of governmental policies and
escalating violations of the basic human rights of the non-Han ethnic groups in the
XUAR. This vigorous response was probably provoked by the strong criticism coming
not only from NGOs, academics, or human rights defenders, but also from governments,
and international organizations in 2018. The way the Chinese government reacted in
the whitepaper to such “foreign interference”*® only signifies how sensitive and
important this issue is and how critical it is for the PRC government to handle this

situation quickly, without any further unwanted international publicity.

In 2017, reports about the existence of mass incarceration camps in Xinjiang began to
circulate but were vehemently denied by Chinese government as completely false and
spread by foreign hostile forces (Shih 2017; Chin and Biirge, 2017). With more and
more evidence appearing (Zenz 2018, 2019b) Chinese official statements began to
change. From complete denial at the beginning, we could later read about boarding
schools or vocational and educational training centres, “places where young people who
have committed minor crimes and who may be otherwise led into terrorist acts can
master the national language, gain knowledge of the law and acquire professional skills”
(China Daily 2018). In response to criticism raised at the UN Committee on the
Elimination of Racial Discrimination, the spokesperson for China’s United Front

Department reportedly said that “[t]here is no arbitrary detention, or lack of freedom of

133 Waiguo ganshe #hE T
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religion and belief...[and] no such thing as re-education centers”. However, he
continued by adding that criminals convicted of “minor offenses” are sent to
“vocational educational and employment training centers with a view to assisting in
their rehabilitation” (Griffiths and Westcott 2018). In October 2018, Xinhua published
an interview with Shohrat Zakir, Chairman of the Government of XUAR, who stated
that the purpose of these centers is to “to get rid of the environment and soil that breeds
terrorism and religious extremism” and to make sure that people who are “vulnerable
to the instigation and coercion of terrorism and extremism” because of their “limited
command of the country’s common language and a limited sense and knowledge of the
law” (Xinhua 2018a). In the name of securitization, the Chinese government has been
employing, with limited success, a co-optation strategy of recruiting minority members
into the security services, so “natives” watch over “natives” and the “colonial masters

continue to pull the strings behind the scenes” (Zenz and Leibold 2020, 344).

The whitepaper on Vocational Education and Training in Xinjiang states that “rural
residents in Xinjiang have a relatively weak sense of the rule of law, lack understanding
of the law, and are vulnerable to instigation and intimidation by terrorist and extremist
forces, resulting in criminal behaviour.” That is why the government is stepping in to
“help through education” with the education and training centers,*** that are established
according to the law yifa. According to the document, these centres adopt a boarding
school management system, and the trainees'*® can have home visits and ask for leave
(WP 2019c, Ch. 4). These centres are also well equipped with indoor and outdoor sports
and cultural facilities, staffed with doctors, instructors, and personnel for logistic

services and management. Most importantly, the centres fully respect and protect the

134 Jiaopei zhongxin Z(&% />, abbreviated from Zhiye jineng jiaoyu peixun zhongxun BNV GEEE
Bl
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customs and habits of trainees from different ethnic groups, but according to the law,
“the centres adopt a policy of separating education and religion [therefore] trainees may
not organize and participate in religious activities at the centres.” The trainees learn
standard Chinese to “acquire modern knowledge” and vocational skills to enhance their
ability to find work (WP 2019c, Art. 5). This part of the document is clearly a response
to international criticisms of the concentration camps and the growing number of
witnesses!3® describing horrific experiences in these facilities. Moreover, the reiterated
phrase “according to law” refers to a change in Article 33 in the Xinjiang Region’s
Regulations against Extremism,*®’ which officially acknowledged and legalized the

existence of the so-called “transformation-through-education centres”.*®

It has been estimated that over one million people are being held arbitrarily at these
centres, without committing any crime other than being Uyghur (or Kazakh, Kyrgyz,
or even Hui in many cases). The recently leaked, so-called Karakax list gives further
hints about the reasons for which people are sent to the re-education camps (Zenz 2020).
Having too many children, having contacts or relatives abroad, veiling, or growing a
beard—all could lead a surveyed person closer to the camp. Similar to previous leaks,
Chinese officials denied these accusations and called the provided information “full of
subjective assumptions” and “wishful conjecture” (Westcott 2020) “hyped up by anti-
China scholar Adrian Zenz as a fabrication in collusion with ‘East Turkistan’ forces”
(Xie and Bai 2020). There is evidence that Xinjiang’s intellectuals and intelligentsia
have been locked up in the centres as well (RFA 2017, 2018). To answer these
criticisms, the whitepaper states that only three types of trainees are “attending” these

centres: those who “were incited, coerced or induced into participating in terrorist or

136 See the Xinjiang Victims Database for thousands of testimonies (https://shahit.biz/eng/).
137 Xinjiang Weiwuer zizhiqu qu jiduanhua tiaoli #7884 /K H 16 X 2 i 1k 2% 451
138 Jiaoyu peixun zhongxin #{ & 85Il 0
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extremist activities...that were not serious enough to constitute a crime”, those who
participated in the same activities as the first group but whose actions “posed a real
danger”, and a third group of people still a potential threat to society after the prison
sentence. In other words, it states that no “truly innocent” person could be in a “training
centre”. This official narrative can be explained by Michael Foucault’s biopolitics
(Foucault 2008), which Sean R. Roberts applies to China’s war on terror in relation to
Uyghurs. Roberts suggests that labelling the Uyghurs terrorists makes them a “virtual
biological threat” to China’s “harmonious society” (Roberts 2018, 252). Such othering
has a significantly negative impact on Uyghur-state relations, because it excludes them
from “civilized” Chinese society. As a biological threat, “they must be supressed,

eliminated, or quarantined to save society” (Ibid., 234).

Nevertheless, the party-state is trying to silence criticisms that governmental policies
are particularly targeting Turkic and Muslim groups in the region by stating that
“counterterrorism does not target any specific region, ethnic group or religion...and
any discrimination based on regions, ethnic groups, religions and other grounds shall
be prohibited” (WP 2019, Art. 6). Quite interestingly, the whitepaper concludes that a
“happy life is the most important human right”, 13 which is certainly an interesting
addition to international human rights law. It can also help us understand the

government’s stance toward the question of human rights in China.

5.4.6. Human rights
The Chinese government has been vehemently declaring its observance and
implementation of international human rights norms, including both civil and political

rights, as well as economic and cultural rights. The whitepaper on Human Rights in

139 Renmin xinfu shenghuo shi zui da de renquan A B SE4E 4R 3T A& i K AL
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Xinjiang: Development and Progress, published by the SCIO in 2017, supports this
official narrative. The whitepaper’s structure follows the main human rights documents,
including the Universal Declaration on Human Rights (UDHR), the International
Covenant on Civil and Political Rights (ICCPR) in Chapter 1 and 2, the International
Covenant on Economic, Social and Cultural Rights (ICESCR) in Chapters 3 to 6, and
the Convention on the Elimination of All Forms of Discrimination Against WWomen
(CEDAW) and the Convention on the Rights of the Child (CRC) in Chapter 8. However,
it stresses that human rights are an ideal that all Chinese people are working hard to
reach (WP 2017, Foreword). This wording gives the government a manoeuvring space
to decline any criticism by stating that the human rights agenda is still in progress
toward an ideal state of affairs.

Analogously to previously discussed topics, the Chinese government also claims that
before the establishment of the PRC and the liberation of Xinjiang, people there were
deprived of their basic human rights. The rapid improvement in human rights followed
the reforms of Deng Xiaoping and socio-economic improvements in the whole of China
(Ibid.).

The whitepaper claims that people’s civil rights in the region are fully protected, that
minorities can participate in public affairs, and that they have the right to vote or to be
elected (Ibid., Ch. 1). It also states that civil rights, including the right to fair trial and
freedom of expression, are fully protected (Ibid., Ch. 2). In regard to economic and
social rights, “all the people share the fruits of development” (Ibid. Ch. 3) while their
rights to social security, health, and education have reached unprecedented levels of
protection (Ibid. Ch. 4). However, changes in the official legal narratives discussed in

the previous chapter show otherwise.
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China ranks at the lowest positions regarding freedom of speech, levels of censorship,
and other liberties (Freedom House 2019). It has been repeatedly criticized by Amnesty
International, Human Rights Watch, and other human rights organizations for
breaching even the basic human rights of Chinese citizens and for retaining the death
penalty.'*° The HRW report on China from 2019 singles out numerous topics, including
the persecution of Turkic groups who face arbitrary detention, mistreatment, and
increasingly pervasive control of their private matters. Human rights defenders face
arbitrary detentions, bullying, and disappearance. The report names China an exporter
of human rights violations, because of its strong influence in the UN, but also for
development and export of surveillance system aimed at controlling the population of
third-world countries with undemocratic regimes located in Africa (HRW 2019a).

It is difficult to talk about human rights protections in China, because without an
independently functioning judicial system, there are no guarantees of fair trial and
obtaining justice. The Chinese judicial system is controlled and influenced by the CPC
and therefore, in problematic and sensitive cases, the law can be easily overruled by
political pressure. As suggested before, Chinese law on the books and in practice are
two completely different realms, while Chinese courts remain deeply embedded in an
environment where judicial decision-making processes and other spheres of power are
connected (Ng and He 2017, 15). Although the judicial system underwent significant
developments and improvements in terms of professionalism in the last three decades,
it was done without any intention of establishing an independent judiciary. This can be
illustrated by Chief Justice and President of the Supreme People’s Court of China (SPC)

Zhou Qiang*'. In a speech, he warned legal officials in Beijing that “[w]e should

140 5ee the Amnesty Intenrnational Country overview (https://www.amnesty.org/en/countries/asia-and-
the-pacific/china/).
141 5 5% (1960-)
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resolutely resist erroneous influence from the West: ‘constitutional democracy,’
‘separation of powers’ and ‘independence of the judiciary’” (Forsythe 2017). Although
the SPC is the highest judicial power in the hierarchical court structure in the PRC, it
cannot interpret constitutionally-related matters, because this is carried out by the
Standing Committee of National People’s Congress according to Articles 62 and 67 of
the Chinese Constitution. Moreover, the SPC president is elected and supervised by the
NPC and has to act within Party guidelines. He is obliged to submit an annual report to
the NPC to be approved and also takes the NPC’s directives (Keith, Lin, and Hou 2014,

99).

5.5. Conclusion

This chapter provides an overview of the official Chinese policy discourse regarding
some of the most critical issues concerning the Uyghurs living in the XUAR, reflected
in governmental whitepapers. The scope of topics is wide-ranging. However, a
reiteration of specific themes can direct us towards the most important ones, at least
from the PRC government’s point of view. The interpretation of history is one of the
most repeated topics. The official Chinese narrative stressing that Xinjiang has been
part of China continuously since the Han dynasty serves as one of the justifications for
PRC territorial integrity. The Party rewrites history and uses it as a political tool; to
succeed, it has to employ constant censorship. In this regard, there is no place for
objective history (Jacobs 2009). The Chinese official narrative stresses the high level
of autonomy it awards to the region, including socio-economic rights, but also civil and
political rights. However, this chapter illustrates that reality is considerably different
from official proclamations. The so-called regional autonomy granted to Uyghurs is
further divided into sub-autonomous areas for other minorities, creating something that

Coté called a matryoshka-like autonomy system (Co6té 1992, 172). Any contesting
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counter-narratives of Xinjiang and Uyghur history are constantly silenced by the party-
state apparatus (Bovindgon 2010, 171). What is important to keep in mind is that
existing counter narratives may also contain more wishful thinking and less reliable
historical knowledge (Rudelson 1997, 4-5; Fallman 2017, 189). Authors who deviate
from the official line apply the same strategy as Chinese officials, but from the opposite

body of opinion.

Another official narrative stresses the economic and social developments under the
leadership of the CPC. The economic development of the region under the Xibu da
kaifa program is undeniable. However, the vision that economic growth will strengthen
political integration was too optimistic (Mackerras 2003, 58). The CPC is portrayed as
a leading force which liberated people in the region from their previous oppressors and
brought stability, security and modernity to the area. This narrative of good governance
is probably the strongest and most recurrent in all of the examined whitepapers.
According to it, Xinjiang has been flourishing economically, socially, and culturally as
an autonomous region of the PRC. On the one hand, the CPC is portrayed as a modern
atheistic party, and on the other it shows its benevolence and tolerance towards some
minority “backwardness”, which includes minority languages, religions, and cultures.

The Chinese government portrays the PRC as a responsible international actor abiding
by international laws and norms. Whitepapers repeatedly stress the PRC’s adherence to
international law and international human rights treaties and deny any “false rumours”
spread by hostile foreign forces reporting otherwise. China is portrayed as an important
regional as well as global player in the war on terror. The desired image of shared
prosperity and a harmonious society described by governmental agencies in many

instances, however, does not correspond with reality. The most prominent dichotomy
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is in the law on paper and law in practice. All the guaranteed rights and freedoms
awarded by international and national laws and regulations are heavily constrained.
Moreover, recent developments suggest an increased level of regulations, surveillance,
and severity of punishments for showing any sign of disloyalty towards the regime. The
law on paper in China is not enforceable due to the lack of constitutional freedoms and
the substantial influence by the CPC on any imaginable aspect of the lives of the Uyghur
population. Less tolerant attitudes towards different cultures, languages, and religious
practices could mean hard-line policies toward the future homogenization of Chinese
citizens into one nation, one culture, one language, and no religion.

The last narrative that should be addressed is about the ethnic unity and harmonious
cohabitation of various ethnic and religious groups within China proper. Although there
are numerous examples of problem-free coexistence between different ethnic groups in
the region, including the Han, there are also various prejudices and biases shaping the
general discourse. Since the establishment of the PRC in 1949, policies aimed at the
Uyghur population have oscillated between enforced assimilationist tendencies during
the Mao era to relatively liberal policies during the period of opening up in the 1980s
and early 1990s. The rapid economic development in China was seen as a possible tool
to win over minority populations in the borderland regions. Financial incentives,
improvement in infrastructure, education, and healthcare should convince the
community about the legitimacy of CPC rule and the shared destiny of all peoples of
China. However, many Uyghurs did not consider the wealth distribution in the region
fair, as governmental money went to predominantly Han-Chinese led industries and
companies in the region. Although a quota system for hiring members of ethnic
minorities exists in state owned companies, there is no such regulation for private

enterprises (Smith Finley 2013, 50).
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Moreover, the declared majority of Uyghur representation in the administration of the
region is only nominal because Han Chinese occupy most decision-making positions.
Therefore, hopelessness and resentment toward the Chinese government and the
majority ethnic group is further deepening. Besides, the constant influx of Han Chinese
in the region is changing the ethnic composition of the population in Xinjiang, slowly
making the Uyghurs a minority in their homeland. For all these reasons, Uyghurs
logically feel like second-rate citizens in their territory. They see the Han Chinese as
invaders and unwelcome colonizers.

Many of the preferential policies which the government implemented to increase the
competitiveness of people belonging to ethnic minorities in Xinjiang brought some
positive results. The increased level of education among minority populations,
improved material well-being, and better access to healthcare are the most significant
ones. However, to many Han Chinese, this preferential treatment of certain groups is
unfair and they feel disadvantaged.

At the 19" National Congress of the Communist Party of China on October 18, 2017,
Xi Jinping stressed that public awareness of ethnic unity and progress will be
heightened to create a “sense of community for the Chinese nation”. According to Xi,
there will be more exchanges and interactions among the ethnic groups, so they will
“remain closely united like the seeds of a pomegranate that stick together and work
jointly for common prosperity and development” (China Daily 2017). %2 The
“pomegranate” metaphor became another propaganda symbol in the ethnic unity
rhetoric; however, it can also be interpreted differently. The only thing that holds the

seeds together is the firm skin of the fruit, without which it would fall apart. In other

142 Gezu qunzhong xiang shiliuzi yiyang jinjin bao zai yiqi £ WA A HEFF —FE S S E—
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words, the seeds (ethnic groups) stick together not because they necessarily want to,

but because they are forced to do so by the external skin (the PRC).

Figure 12 Poster saying “All ethnic groups remain closely united like the seeds of a pomegranate”

Source: NEAC (http://www.neac.gov.cn/seac/c100507/201509/1085868.shtml), 2015

168



6. Conclusion

This Ph.D. dissertation analyses the level of implementation of the right to internal self-
determination in the context of the PRC, with a specific focus on the Uyghur minority
living in the Xinjiang Uyghur Autonomous Region.

Following the introductory chapter, the second chapter discusses the establishment and
development of the right to self-determination in the context of the 20" century and
particularly in the period after the end of World War Two. It points out that the right
began to be applied in a broader sense, not exclusively to the notion of decolonization.
However, its applicability and enforceability is highly limited because of the
connotation of secession and separatism. The third chapter addresses this perceived
threat by discussing a possible division of the right into its internal and external form.
In this text, the right to internal self-determination is understood as a viable solution
which could have a significantly positive impact on the people, while not threatening
the state’s territorial integrity. Nevertheless, this chapter also admits that addressing
even just the internal aspect of self-determination requires that the state take positive
actions to mitigate any form of discrimination and also to fight various types of
misconceptions and racial biases. The following chapter shifts attention towards the
PRC. It analyses numerous legal documents to assess the extent to which the right to
internal self-determination is guaranteed by Chinese law. By looking at changes in
Chinese legal narratives, this chapter concludes that the discrepancy between the law
on the books and in practice is enormous and that current leadership accelerates the
widening of this gap. The last chapter complements the official legal narrative and
discusses the government’s policy towards the region and the Uyghurs by analysing
different governmental resources, including officially issued whitepapers. This chapter

illustrates a gradual shift in Beijing’s policy towards the XUAR and the increasing
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securitization and repression, directly opposing Beijing’s claims of ethnic unity and
harmony.

The central question of this dissertation is what constitutes the right to internal self-
determination and whether there are legal guarantees and legal enforcement
mechanisms for this right in the Xinjiang Uyghur Autonomous Region. The analysis
shows that there are two layers of meaning when assessing the right to internal self-
determination in China, the nominal and the actual.

The nominal layer can be characterized by Perry Link’s “pretend world of official
language” (Link 2013, 346). Beijing is acting as a responsible international actor. It
portrays itself as a signatory to numerous international human rights conventions and
declarations and as an active partner that internationally engages in human rights
dialogue, e.g. with the EU. Beijing vehemently declares an ongoing improvement in its
human rights record. Nevertheless, this imploringly built facade has been getting more
and more cracked.

There is no political will to endorse and implement international human rights standards
in China, nor to clarify the considerably vague formulations of the relevant legal
provisions. This vagueness is indeed arbitrary, equipping the government and regional
executive bodies with a high level of flexibility when implementing the laws. Thus,
some of the geographically specific rules and regulations might seem to contradict
national legislation, including the Constitution. In reality, such inconsistency is
facilitated by the ambiguous wording of domestic laws, which award the right in one
paragraph and constrain it in the following one. This flexibility further undermines the
judicial system and its credibility. This dissertation points out the biggest obstacle for
international human rights norms to be implemented in China, the dependent judiciary.

There is no independent judiciary in China, and the government has clearly stated that
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there is no need for it. This does not mean that there is no rule of law in China, and all
people are denied some of the fundamental rights, including the right to a free trial.
However, in politically sensitive cases, which include the question of self-
determination and autonomy, the judiciary serves the needs of the Party. In sum,
legality, based on the state’s sponsored law, is not and cannot be a guarantee for human
rights protections.

This dissertation identified the core values constituting the right to internal self-
determination as non-discrimination and freedom in the political, economic, social, and
cultural pursuits of the people. These values are nominally guaranteed and protected by
China’s jurisprudence, including the Constitution, the Regional National Autonomy
Law, and other examined legal documents. Nevertheless, previous chapters explored
the limits of these guarantees and pointed out the negative tendencies of further
constraints and restrictions. From this observation, it is evident that the nominal
guarantees and the reality are two very different things in the PRC.

Self-determination in its external and extreme form leads to secession, directly
challenging the state’s right to territorial integrity. However, this text leans toward the
idea of remedial secession, which serves as the last resort for people who are denied
their basic rights and freedoms that form the core values of internal self-determination.
It was shown that China is not fulfilling its international human rights commitments
and that instead of rectification we observe further tightening of restrictions. The UN,
its agencies, and the international community should firmly demand that China, who is
a signatory to the core international human rights instruments, complies with their
provisions. However, even though we have already verified information about the
incarceration camps in Xinjiang and the systematic erasure of Uyghur culture, no

unified, global reactions of condemnation are directed towards the Chinese government.
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This clearly illustrates the impotence of international law in the context of political and
economic powers that China can exploit for its own benefit. If the system of
international law cannot punish these powerful stakeholders, it is doomed to remain
ineffective and powerless.

China has been creating new antagonistic mechanisms that undermine the existing
approach to human rights. Xi’s government attempts to establish a new order of
international (human rights) law that would suit the national characteristics of the
People’s Republic of China and export it to other countries with problematic human
rights records, mostly in Asia and Africa. These so-called national characteristics are
nothing more than a survival tactic for the CPC and the Chinese government, justifying
limited adherence to international human rights laws and norms. The Chinese version
of the rule of law is far from the international perspective because the laws are made to
protect the Party and the government. Civil and political rights, as understood in
international law, threaten the existing system of the PRC. That is why these sets of
rights are extremely constrained and side-lined compared to subsistence rights, which
the PRC government claims are more important for China’s citizens. Xi’s regime is
tightening control over all aspects of Chinese society. Xinjiang became a laboratory for
Xi’s increasingly authoritarian policies, which are expanding to the rest of China as
well as to the diaspora abroad. What started as the persecution of Uyghurs and their
culture in Xinjiang spilled over to the rest of China. The Chinese government utilizes
modern technologies to monitor, censor, punish, but also reward citizens. By doing so,
it creates an archetype of a Chinese citizen desired by the Party and the government.
Any divergence from this model is considered potentially dangerous. Such danger has
to be either corrected or eliminated. This approach is already visible in the Xinjiang

Uyghur Autonomous Region, where the government implements strict control
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mechanisms and re-education facilities to “clear the poison” from the minds of residents.
These policies intend to eradicate anything that cannot be fully controlled by the party-
state, such as religion. History, culture, and traditions are being rewritten to suit the
official narrative, while any counter-narratives are viewed as illegal and therefore
strictly punished. By targeting certain ethnic and religious groups, however, the
government creates further tensions between populations in the region. The constant
unequal treatment of specific groups of people deepens the mistrust and hatred between
the ruling Han majority and other groups that perceive themselves as second class
citizens.

Under the leadership of President Xi Jinping, the human rights situation in China, and
particularly in Xinjiang, has considerably worsened. The government’s actions suggest
that what is happening in Xinjiang is part of a larger scheme. Beijing needs to be sure
that Xinjiang is “tamed” and inextricably tied to the rest of the country, so it is safe for
Beijing’s pivotal role in the OBOR. Already limited freedoms have diminished, and
there are no signs of improvement in the near future. Therefore, the internal self-
determination of the people in Xinjiang is non-existent even though the “law on paper”
and official political proclamations might suggest otherwise. It is not possible to talk
about self-determination in China because the “self” has no place in contemporary
Chinese politics. The “self” is perceived as a sign of individualism, which is in direct
opposition to the CPC mantra of collective rule, rights, and goals. The Chinese
government, therefore, regards it as a destabilizing factor and potential threat to the
legitimacy of CPC rule.

The presented dissertation thesis is a predominantly law-based study which combines
various interdisciplinary elements, such as politics and history. This approach

“humanizes” the law and gives an opportunity for deeper understanding of legal affairs
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in China and enables an interdisciplinary dialogue. This text focuses primarily on the
Xinjiang Uyghur Autonomous Region; therefore, it would be interesting to approach
other autonomous regions to see similarities and differences in the government’s
approaches. Another possible direction of further research could be an analysis of the
actual legal implementation in the region, which could not be fully addressed in this
work. Ethnic policies and laws are particularly sensitive topics. Moreover, it is now
impossible to conduct field research in the region, which causes a scarcity of primary

sources and first-hand experiences.
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8. Abstract

The right to internal self-determination of the Uyghur minority in the Xinjiang
Uyghur Autonomous Region, 1949 — 2019: Implications for the evolution of
Uyghur-Chinese state relations

This Ph.D. dissertation is a contribution to the scientific debate about the Chinese legal
system, Chinese policy towards minorities and the rule of law in the PRC. It discusses
the level of implementation of the right to internal self-determination in the context of
the PRC, with a specific focus on the Uyghur minority living in the Xinjiang Uyghur
Autonomous Region. It is a predominantly law-based study which combines various
interdisciplinary elements, such as politics and history.

The central question of this dissertation is what constitutes the right to internal self-
determination and whether there are legal guarantees and legal enforcement
mechanisms for this right in the Xinjiang Uyghur Autonomous Region. This
dissertation identifies the core values constituting the right to internal self-
determination as non-discrimination and freedom in the political, economic, social, and
cultural pursuits of the people. These values are nominally guaranteed and protected by
China’s jurisprudence as Beijing portrays itself as a responsible international actor. This
study shows that the actual situation is quite the opposite. There is no political will to
endorse and implement international human rights standards in China, nor to clarify the
considerably vague formulations of the relevant legal provisions. Although the primary
concern of this research is internal self-determination, in case of grave breaches,
external self-determination as a remedy of last resort is viewed as legally plausible.
This dissertation suggests that it is impossible to talk about self-determination in China

because the “self” has no place in contemporary Chinese politics.
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9. Abstrakt

Priavo na vnitini sebeurceni ujgurské menSiny v Ujgurské autonomi oblasti
Xinjiang v letech 1949 —2019: Implikace pro vyvoj vztaht mezi Ujgury a ¢inskym

statem

Tato diserta¢ni prace je piispévkem do odborné debaty o problematice ¢inské politiky
vii¢i narodnostnim mensinam, o ¢inském pravnim systému a o roli prava v Cinské
lidové republice (CLR). Studie pojednava o Grovni implementace prava na vnitini
sebeurceni se zvlastnim zamétenim na ujgurskou mensinu zijici v Ujgurské autonomni
oblasti Xinjiang. Prace je interdisciplinarni a na problematiku nahlizi sociopravni
optikou, krom¢ legalistického pristupu zpracovava historicky a politicky kontext.

Vyzkumnym zdmérem prace je na zaklade¢ analyzy primarnich a sekundarnich prament
zjistit, jakych konkrétnich oblasti zivota se pravo na vnitini sebeurCeni tyka a zda
existuji v Ujgurské autonomni oblasti Xinjiang pravni zaruky a mechanismy pro
realizaci tohoto prava. Tato prace identifikuje zdkladni prvky prava na vnitini
sebeur¢eni jako svobodu v politickych, ekonomickych, socialnich a kulturnich
aspektech zivota a zdkaz jakékoli diskriminace. Tyto hodnoty jsou nominaln¢ zaruceny
a chranény ¢inskym pravnim systémem a Peking se navenek prezentuje jako odpovédny
mezinarodni aktér. Tato studie poukazuje na to, Ze ve skutecnosti je situace v Cing
diametralné odlisna. V CLR neexistuje politicka viile k implementaci mezinarodnich
standarda lidskych prav ani tendence vyjasnit zna¢né vagni formulace existujicich
pravnich ustanoveni. Ackoli je hlavnim zdjmem tohoto vyzkumu pravo na vnitini
sebeurceni, prace pripousti, ze Vv piipad¢ zdvaznych poruSeni je pravo na vné&jsi

sebeurceni jako prostfedek posledni instance pravné pfipustny.
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