
Palacký University Olomouc 

Faculty of Law 

 

 

 

 

 

 

 

 

 

Ivo Heger 

 

 

 

Arbitrator: 

The Determining Aspect of International Commercial Arbitration 

 

 

 

Thesis 

 

 

 

 

 

 

 

 

 

 

Olomouc 2012 



2 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

I hereby declare that the thesis Arbitrator: The Determining Aspect of International 

Commercial Arbitration is my own work and effort. All sources and information, which  

I have used to create this thesis, have been acknowledged, noted in footnotes and listed in the 

index of sources. 

 

 

 

 

 

Olomouc, 15 May 2012     ____________________________ 

             I v o   H e g e r 

 



3 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

I would like to cordially thank JUDr. Miluše Hrnčiříková, Ph.D. for her patience, valuable 

input, cooperation and methodical guidance during my work on this thesis.  

 

Furthermore, I want to thank my family for the continuous support and trust that has 

accompanied me throughout the entire studies. I value their help and commitment greatly.  

 



4 
 

 

 

 

 

 

 

 

 

 

"Doing what is right may still result in unfairness if it is done in the wrong way." 

 

Right Honourable Sir Frederick Horace Lawton, QC 
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Introduction 

Disputes are practically inevitable components of international transactions. Different 

expectations, political, cultural and geographic backgrounds and many other factors are 

sources of disagreements, conflicts and disputes. Parties undertake to perform contracts where 

performance is impossible or simply external influences or human error disable a party from 

fulfilment of obligations and a dispute is born. Where disputes arise and they cannot be 

resolved amicably by negotiation, they need to be resolved in accordance with a legal process. 

Such procedure should have the confidence of all the parties to the dispute or at least be in 

such forum that is acceptable to the parties.  

The most apparent fora for disputes are national courts. States found and maintain these 

institutions to provide an arena for a dispute settlement and to dispense justice. In the eyes of 

a foreign merchant or businessman, however, a national court of the counter-party is not 

usually the most viable ground for resolution of dispute as potential favouritism may occur. 

Similarly, a foreign businessman is not, in general, familiar with the legal system of the 

country of the counterpart and thus the entrepreneur might find himself entering an uncharted 

territory. Under these circumstances, parties to international commercial contracts frequently 

look to arbitration as to a private, independent and neutral system. Through the arbitration 

parties are allowed to exclude a dispute arising or connected to their relationship from 

national courts' jurisdiction and seek a resolution through the mechanism that works in 

accordance with procedures, structures and substantive standards chosen directly or indirectly 

by the parties. The arbitration keeps gaining on importance in the area of dispute resolution 

and it has become so employed that it can be considered a true competitor to the regular court 

procedure. 

The topic of this thesis concerns the central figure of the arbitral process - the person of 

arbitrator. The author bases the work on the hypothesis that the arbitrator is the determining 

aspect and factor of international commercial arbitration. As such, arbitrator empowers and 

influences the entire arbitral proceedings.  

In accordance to the aforementioned premise, the author uses empirically-analytic and 

comparative methods to elaborate the covered issues. With respect to individual issues and 

topics covered in the thesis, the author seeks to provide a comparison of various approaches in 

national legislation worldwide whereas the emphasis is added to the divergence of common 

law and civil law jurisdictions. Accordingly, the topics are also elaborated from the 

perspective of ad hoc and institutional arbitrations 

http://slovnik.seznam.cz/en-cz/?q=divergence


11 
 

The thesis draws from various electronic sources as well as numerous bibliographical 

sources, while the peak importance is placed upon the case law of national courts and arbitral 

tribunals in order to grant a practical perspective of individual subjects. 

On the first several pages, the author offers basic excursion to the area of ADR and the 

arbitration as legal institute and focuses on the international arbitration, i.e. exceptionality of 

arbitrations with foreign aspects. This chapter of the thesis is intended to provide basic 

overview of arbitration - especially from historical standpoint as genesis of arbitration 

naturally influenced evolution and development of the position of arbitrators. Furthermore, 

the chapter provides basic introduction to the characteristics and differences of ad hoc and 

institutional arbitrations as the following chapters evaluate and compare position of arbitrator 

from the perspective of ad hoc and institutional arbitral proceedings.  

Subsequent chapters are arranged in order of conduct of arbitration. The second chapter 

is thus dedicated to the phase when parties choose to submit their dispute or a potential one to 

arbitration in arbitral agreement or arbitral clause. Even at this early stage, the parties are 

capable of influencing the nature of arbitral proceedings and the position of arbitrators 

tremendously. 

When a dispute rises and parties undertake to submit it to arbitration, arbitral tribunal 

must be constituted. The procedures of selection and appointment of arbitrators are, therefore, 

the main subject of the third chapter. Various processes of appointment, influence of 

appointing authorities and nuances of judicial appointment - all these features are covered in 

the chapter with respect to differences in institutional and ad hoc arbitrations. Similarly, 

varieties throughout legislation in diverse jurisdictions are observed. Finally, the chapter also 

mentions specific requirements that may be conferred upon arbitrators as pre-requisite for 

appointment. 

The forth chapter deals with particularly important issue of arbitrators' duties, 

responsibilities and general right to be compensated for service. The dominant place is 

granted to the independence and impartiality of arbitrators as this feature represents probably 

the most important demand. The author hence unfolds different criteria and standards that 

have been developed by the national legislators and arbitral institutions as well as those 

created by case law. Diverse mechanisms of arbitrators' compensations are also briefly 

depicted. 

The fifth and final chapter seeks to provide information on the processes contravening 

those mentioned in Chapter 3. The spotlight is thus set on the removal processes, especially 

procedures governing challenges to arbitrators by parties to the dispute and judicial removals. 
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The ways, via which the challenged arbitrators are replaced and the gaps in arbitral tribunals 

are filled, are also enumerated in this section of the thesis. Finally, last sections of the text 

deal with question of liability of arbitrators and different standards of immunity that 

arbitrators are awarded under various legal systems.  
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1 Arbitration as a method of alternative dispute resolution 

While there is no universally accepted definition of alternative dispute resolution,
1
 ADR 

is usually considered to be a term encompassing the entire range of methods designed to 

resolve disputes excluding litigation.
2
 A dispute is then defined as a lack of compromise 

between the parties.
3
 ADR thus inter alia covers procedures of negotiation, mediation, 

conciliation and arbitration.  

Litigation is not very effective form of dispute resolution as it can be very costly, time 

consuming and above all it is usually public. On the other hand, ADR provides parties with 

private, flexible, speedy and effective resolution of dispute. With regard to the international 

aspect, ADR is also more viable way as it allows parties to create neutral ground for dispute 

settlement instead of having the differences decided by a national court.  

Among ADR techniques we may distinguish two categories. First, there are methods 

that are intended to lead parties to amicable settlement by a compromise solution (e.g. 

mediation, conciliation). Second category provides parties with a decision and determines 

issues definitively (e.g. arbitration). 

Several scholars, notwithstanding, construe that the term "alternative" emphasizes the 

absence of potential enforceability by state power and thus exclude also arbitration from 

ADR.
4
 On the other hand, national courts have interpreted and extended arbitration statutes 

per analogiam to other ADR methods and permitted enforcement of settlements as awards in 

numerous cases.
5
 The separation of arbitration and ADR based on the aspect of enforcement 

by state power thus loses its relevance, especially in these jurisdictions. The author hence 

supports and works with the opinion that arbitration represents an alternative, litigation-free 

method of resolving business disputes and as such it constitutes integral part of ADR. 

                                                 
1
 TWEEDDALE, Andrew, TWEEDDALE, Keren. Arbitration of commercial disputes. New York: Oxford 

University Press, 2005. Supra n. 1. Discussions arose also as to what the term "ADR" should resemble. While it 

originated as a reference to alternative dispute resolution, sometimes the term "alternative" was substituted with 

terms "appropriate" or "amicable". For further reference see PLANT, David. ADR and arbitration. In 

NEWMAN, Lawrence, HILL, Richard (eds.). The leading arbitrators' guide to international arbitration. 2
nd

 

edition. New York: Juris Publishing, 2008. p. 242. 
2
 LEW, Julian et al. Comparative International Commercial Arbitration. The Hague: Kluwer Law International, 

2003. p. 3.  
3
 FOSKETT, David. The Law and Practice of Compromise. 4th edition. London: Sweet & Maxwell, 1996. p. 5. 

Nuttall v. RG Carter [2002] BLR 312. 
4
 See e.g. ROZEHNALOVÁ, Naděžda. Rozhodčí řízení v mezinárodním a vnitrostátním obchodním styku. 

Prague: ASPI Publishing, 2002. p. 13. REDFERN, Alan, HUNTER, Martin et al. Redfern and Hunter on 

International Arbitration. Oxford: Oxford University Press, 2009. pp. 21-23. 
5
 AMF Inc. v. Brunswick Corp. 621 F. Supp. 456 (1985). Similarly see CARTER, James. Issues Arising from 

Integrated Dispute Resolution Clauses. In VAN DEN BERG, Albert (ed.). New Horizons in International 

Commercial Arbitration and Beyond. The Hague: Kluwer Law International, 2005. p. 469. 
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1.1 International commercial arbitration 

Arbitration represents a dispute resolution method where parties through an agreement 

submit their existing or future disputes for final and binding resolution by an appointed 

arbitrator or arbitrators.
6
 

Problems start to rise in defining the "international" feature due to different national 

attitudes towards the threshold between domestic and international arbitrations. While a 

transaction is considered as international under one legal system, it must not be necessarily 

considered so under another. There is no universal nor obvious test that might be of assistance 

here. Some systems define internationality through the notion of residence,
7
 others focus on 

the character of the business transaction that must be of international character or in the 

interest of international trade.
8
 The Model Law incorporates both these standards in the Art. 1 

para 3. 

Identical difficulties arise in defining the "commerciality". A footnote to Art. 1 of the 

Model Law contains a rather wide definition. It states "[t]he term “commercial” should be 

given a wide interpretation so as to cover matters arising from all relationships of  commercial 

nature, whether contractual or not" and provides demonstrandi causa several examples of 

such relationships. Notwithstanding, national legislation of a number of countries provides 

more narrow definition of commercial matters.
9
 Especially with regard to the states that took a 

reservation to the Art. I para 3 of the New York Convention, national descriptions of 

commercial matters must be observed - particularly for the practical purposes of future 

recognition and enforcement of the award.
10

 

 

                                                 
6
 GARNETT, Richard et al. A practical guide to international commercial arbitration. New York: Oceana 

Publications, 2000. p. 1. 
7
 E.g. Sec. 85 (2) of the English Arbitration Act (1996). 

8
 Sec. 1492 of the Code de procédure civile (1975). 

9
 GARNETT et al.: A practical guide..., p. 9. 

10
 Approximately one-third of the states ratifying the Convention have deposited a reservation with regard to the 

commercial nature of relationships (including the United States, Greece, Philippines, Canada, Argentina, 

Ecuador or Venezuela). The “commercial” relationships requirement of the New York Convention was thus 

developed by corresponding national courts. The US courts, notably, generated wide range of case law on this 

topic. In Island Territory of Curacao v. Solitron Devices, Inc. 489 F.2d 1313 (1973) the 2nd circuit court held 

that "[w]e may logically speculate that [the purpose of the commercial limitation] was to exclude matrimonial 

and other domestic relations awards, political awards, and the like."  In Bautista v. Star Cruises, 396 F.3d 1289 

(2005) the scope of the New York Convention was extended to employment contracts. Moreover, in Francisco v. 

Stolt Achievement MT 293 F.3d 270 (2002) it was held that "doubts as to whether a contract falls under the 

Convention Act should be resolved in favor of arbitration." 
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1.2 History of arbitration 

Shape of arbitration changed throughout time and so did the position of arbitrators. A 

brief excursion to the history of arbitration is of paramount importance as it provides us with 

guidance to understand contemporary issues of the institution and current approaches to the 

role of arbitrators.  

From historical point of view, the arbitration is no novel institution at all. After all, even 

mythological stories provide us with examples of arbitration proceedings conducted before a 

sole arbitrator - the most notorious of those represents the judgment of Paris.
11

 Similarly, 

early instances of dispute resolution involved disputes between the Greek gods, e.g. disputes 

of  Helios and Poseidon over the ownership of Corinth (solved a split of the territory by 

Briareus)
12

, Athena and Poseidon over the ownership of Aegina (awarded condominium by 

Zeus)
13

 or Hera and Poseidon over the possession of Argolis (award in favour of Hera by 

Inachus)
14

. But even if we abandon mythology, the roots of arbitration may be found in 

ancient states. Above all, the arbitration was an instrument of solving state-to-state disputes 

(or disputes of entities attributable to states)
15

. To quote authority's words: "[...] arbitration 

was used throughout the Hellenic world for five hundred years."
16

 In the Roman era, the use 

of arbitration somewhat declined from Hellenic practice but it was not abandoned.
 17

 

Territorial units of Rome, vassals and allies still appealed to the Roman Senate, proconsuls 

and other Roman magistrates for arbitral decisions or the appointment of arbitrators to resolve 

territorial and other disputes.
18

 Regarding the resolution of commercial disputes, earliest 

reports of commercial arbitration are from the Middle East. Archaeological findings have 

provided us with a clay tablet depicting an oldest dispute between neighbours over water 

                                                 
11

 "There is also Hermes bringing to [Paris] the son of Priamos the goddesses of whose beauty he is to judge, the 

inscription on them being: ‘Here is Hermes, who is showing to Alexandros, that he may arbitrate concerning 

their beauty, Hera, Athena and Aphrodite.'" - PAUSANIAS. Description of Greece [online]. perseus.tufts.edu 

[quoted 4.10.2011]. Available at: <http://www.perseus.tufts.edu/hopper/text?doc=Perseus 

%3Atext%3A1999.01.0160%3Abook%3D5%3Achapter%3D19%3Asection%3D5>. para 5.19.5. 
12

 RALSTON, Jackson. International Arbitration from Athens to Locarno. Stanford University Press, 1929. p. 

153. 
13

 PHILLIPSON, Coleman. The international law and custom of ancient Greece and Rome. Vol. 2. London: 

Macmillan & Co., 1911. p. 129. 
14

 RALSTON: International Arbitration,..., p. 153. 
15

 E.g. case of Ur v. Lagash settled by the King of Uruk who ordered to return a territory seized by force. For 

further reference see LAFONT, Sophie. L'arbitrage en Mésopotamie. Revue d'Arbitrage, 2000, No. 4, pp. 568-

569. 
16

 FRASER, Henry. A sketch of the history of international arbitration. Cornell law quarterly, 1926, Vol. XI,  

No. 2, p. 188. 
17

 Ibid., p. 190. 
18

 RALSTON: International Arbitration,..., pp. 171-172. 
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rights in a village near Kirkuk, Iraq which was resolved by arbitration.
19

 Similarly, arbitration 

was also well-known in Egypt, where we may find even convincing examples of agreements 

to arbitrate future disputes.
20

 Arbitration for the resolution of private disputes followed the 

tradition of state-to-state arbitrations also in ancient Greece.
21

 Arbitral procedures in ancient 

Greece appear to have been quite sophisticated and largely subject to the parties' control, 

including with regard to the subject matter of the arbitration, the arbitrators, the choice of law, 

etc.
22

 Regardless the stagnation of Roman international arbitration, commercial arbitration in 

Rome was far more common, in part due to evident lack of judicial system of litigation we 

have in contemporary legal structures.
23

  Roman arbitral procedures were not dissimilar to 

those in more modern eras. An arbitrator's jurisdiction was strictly limited to "the terms of the 

agreement for arbitration (compromissum), and, therefore, he cannot decide anything he 

pleases, nor with reference to any matter that he pleases, but only what was set forth in the 

agreement for arbitration, and in compliance with the terms of the same."
24

 

After a period of limited usage under Roman practice, international arbitration in 

Europe experienced a revival during the Middle Ages. Scholars conclude that international 

arbitration "existed on a widespread scale [and that] it is surprising to learn of the great 

number of arbitral decisions, of their importance and of the prevalence of the clause 

compromissoire."
25

 One of the most famous arbitrations of the age represents Pope Alexander 

VI.'s division of the discoveries of the New World.
26

 Arbitration of international disputes 

became also the preferred way for resolution of commercial matters especially due to 

increasing inadequacy of local courts or decision-making bodies that had to deal with the 

special jurisdictional and enforcement obstacles presented by foreign or cross-border 

litigation. The guilds and fairs thus eventually developed their respective arbitral mechanisms 

with substantial independence from local court systems.
27

 

                                                 
19

 WILNER, Gabriel. In DOMKE, Martin, EDMONSON, Larry, WILNER, Gabriel (eds.). Domke on 

Commercial Arbitration. Vol. I. St. Paul: Thomson/West, 2006. para 2.01. 
20

 MANTICA, Margit. Arbitration in Ancient Egypt. Arbitration Journal, 1957, No. 12, pp. 158-60. 
21

 ROEBUCK, Derek. Ancient Greek Arbitration. Oxford: Holo Books, 2001. pp. 45-46. 
22

 Ibid., pp. 347-348. 
23

 ROEBUCK, Derek, DE LOYNES DE FUMICHON, Bruno. Roman arbitration. Oxford: Holo Books, The 

Arbitration Press, 2004. p. 94. 
24

 STEIN, Peter. Labeo's Reasoning on Arbitration. South African Law Journal, 1974, No. 91, pp. 135. 
25

 FRASER: A sketch..., pp. 190-191. Cf. RALSTON: International Arbitration,..., pp. 177-178. 
26

 BOURNE, Edward. Essays in Historical Criticism. New York, C. Scribner's Sons, 1901. pp. 193-216.
  

27
 WOLAVER, Earl S. The Historical Background of Commercial Arbitration. University of Pennsylvania Law 

Review, 1934, No. 83, pp. 136. 

http://www.pennumbra.com/
http://www.pennumbra.com/
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French royal edict of Francis II issued in August 1560 made arbitration compulsory for 

all merchants in disputes arising from their commercial activity.
28

 This edict eventually came 

to be ignored, however, arbitration came back into favour as the most reasonable device for 

the termination of disputes arising between citizens during the French Revolution. Hence, 

French judges were abolished and replaced by public arbitrators in 1791. Finally, this step 

proved to be too harsh and the French Code of Civil Procedure of 1806, transformed the 

arbitration into the first stage of procedure which would lead to the court's judgment.
29

  

The first English statute was the Arbitration Act of 1698.
30

 The Italian Code of 

Procedure of 1865 significantly treated arbitration in a preliminary chapter "On Conciliation 

and Arbitration."
31

 The United States followed the example of European powers and 

throughout the 18th century, arbitration was widely used to resolve commercial and other 

private disputes as well as interstate disputes. Nevertheless, growing judicial and legislative 

hostility to arbitration agreements emerged, as American courts developed a radical 

interpretation of historic English common law authority.
32

 This antagonism was eventually 

overcome in the early 20th century with enactment of the Federal Arbitration Act (1925) and 

similar state arbitration legislation.
33

 

 

1.3 International commercial arbitration today 

The arbitration became even more used way of dispute resolution in connection to 

foundation of International Chamber of Commerce in 1919. In 1923, ICC formed 

International Court of Arbitration as an effective system to solve international commercial 

disputes. At a congress held in London in 1921, Owen Young, Chairman of the Commercial 

Arbitration Committee of the US Chamber of Commerce and a well-known businessman, 

                                                 
28

 BORN, Gary. International arbitration. Cases and materials. Alphen aan den Rijn: Kluwer Law International, 

2011. p. 18. 
29

 Code de procédure civile (1806), Chapter 24. This standard was modified in connection with the "Prunier rule" 

nullifying all arbitration clauses concluded before the dispute in order to protect a weaker party. See Judgment of 

the Cour de cassation of 10 July 1843 in the case of Compagnie l'Alliance v. Prunier. 
30

 Although already in Vynior's Case [1609] 8 Co. Rep. 80a, 81b) the court held the parties' agreement to 

arbitrate any dispute to be valid and defendant was thus ordered to pay the agreed penalty for refusing to submit 

to arbitration. See MOORE, John, PAYNE, Joseph. Reports of cases argued and determined in the Courts of 

Common Pleas and Exchequer Chamber with tables of the names of the cases and principal matters. Vol I. 

Dublin: Milliken & Son, 1828. p. 166. 
31

 DAVID, René. Arbitration in International Trade. Deventer: Kluwer Law and Taxation Publishers, 1985. 

p.29. 
32

 BENSON, Bruce. An Exploration of the Impact of Modern Arbitration Statutes on the Development of 

Arbitration 

in the United States. Journal of Law, Economics, and Organization, 1995, Vol. 11, No. 2, pp. 481-82. 
33

 BORN: International arbitration. Cases..., p. 20. 
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urged that it was important to create effective solutions "outside the law".
34

 This concept, 

however, two problems. First, there is always a possibility of abuse of power by arbitrators 

and second, it may prove uneasy to make up for mistakes or faults made by arbitrators.  

Despite these facts, arbitrations held before the ICA, other arbitral institutions and ad hoc 

arbitrators started to be considered a normal way of international commercial disputes 

settlement since early 1960s.
35

  

Finally, it is important to emphasize certain abnormalities of arbitration that nowadays 

occur in certain commercially important areas throughout the world.  

In Islamic countries governed by Shari'a law, no woman is generally allowed to serve as 

arbitrator. Moreover, some Islamic countries (e.g. Saudi Arabia) prohibit persons other than 

Muslim to serve as arbitrator. Moreover, character of the Shari'a law creates often difficulties 

on its own and thus arbitration  in these countries is not usually sought.
36

 

As for Japan, a seat of numerous major enterprises, dispute resolution through litigation 

or arbitration is not pursued on regular basis. Japanese culture is generally based on social 

harmony and duty to the community and thus any dispute resolution represents a disruption of 

this harmonious state. A contract is not considered a mere document but an engagement of 

mutual trust. As a result, Japanese society also consists of very small number of lawyers.
37

 

Rather peculiar problem has risen with regard to commercial arbitration when India 

adopted a new statute on arbitration. While India represent a major market, it is a country of 

various customs and cultural differences as well. The Arbitration and Conciliation Act (1996) 

of the Republic of India did not adopt any interpretation of matters that are to be considered 

                                                 
34

 Taking into account different approaches to various commercial aspects under diverse national legislation, 

Young approached the conference with bold statement that the ICC's success in the field of international 

commercial arbitration "...will depend on the recognition by the Chamber and by its individual members of the 

inherent difficulties and complexities of the situation. The most important of these difficulties lies in the fact that, 

generally speaking, the business men of continental Europe rely upon a legal sanction for the carrying out of 

arbitral decisions, whereas in the United States, as well as in England and the South American countries, a 

moral sanction has been shown to be, certainly for the present, more effective than a legal sanction. To ensure 

the cooperation of these countries, therefore, some system of arbitration outside the law must be provided." See 

PAULSON, Jan. Arbitration in Three Dimensions. London: London School of Economics Working Papers, 

2010. p. 22. 
35

 PAULSON: Arbitration in Three Dimensions. p. 21. As of 1999, however, ICA receives around 500-700 

requests for arbitration per year. See Facts and figures on ICC arbitration: Statistical Reports [online]. 

iccwbo.org [quoted 4.10.2011]. Available from: <http://www.iccwbo.org/court/arbitration/id5531/index.html>. 
36

 In case of Petroleum Development (Trucial Coast) Limited v. Sheikh of Abu Dhabi [1951] the Arbitral 

Tribunal inter alia found the Shari'a law too primitive to settle the dispute. For further reference see ASQUITH 

OF BISHOPSTONE. Award of Lord Asquith of Bishopstone. International and Comparative Law Quarterly, 

1982, No. 1, pp. 247-261. See also Chapter 3.2.4 hereof. 
37

 For every 285 Americans there is a lawyer, hence USA possesses the highest proportion of lawyers per capita 
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commercial disputes. Consequently, it became unclear which matters should fall under the 

scope of the Act.
38

  

1.4 Ad hoc arbitrations and institutional arbitrations 

Once parties agree to submit their dispute to the arbitration instead of a national court, a 

further selection is placed upon them concerning the system of arbitration they want to refer 

to in their agreement. Basically, there are two models available – ad hoc arbitration and 

institutional arbitration.
39

 Both these forms carry distinct characteristics and differences. 

Parties have an option to set the rules that will govern the potential arbitration in the actual 

arbitral agreement or in a separate agreement after the dispute arises (i.e. "submission 

agreement") or to have them set forth by arbitrators.
40

 Where no reference to an arbitral 

institution is made in the agreement, we are dealing with ad hoc arbitration model. On the 

contrary, institutional arbitrations occur where parties stipulate the rules of arbitration 

indirectly, particularly by reference to a set of rules issued by an arbitral institution.
41

 Arbitral 

institutions are entities whose main activity lies within administration and organization of 

arbitral proceedings. Although today the appeal of ad hoc proceedings is still remarkable, the 

importance of arbitral institutions and proceedings held under their aegis has recently come to 

the fore.
42

 

Ad hoc arbitration is thus based on the rules agreed upon by the parties which may be 

supplemented by the rules applied by the arbitrators during the procedure and arbitrators' 

discretion is limited only by principle of public policy and constitutional guarantees in the 

seat of arbitration.
43

 Various aspects of arbitral proceedings may be set forth in the most 

convenient way in order to fit the case without any need of intervention by a permanent 

institution. This system is therefore theoretically the best, notwithstanding it shows two basic 

drawbacks.  

                                                 
38

 Case law eventually used as a guiding light decisions of courts given under earlier law in order to create a 

proper perspective on the meaning of the term "commercial dispute". In sight of cases Kamani Engg. Corp. Ltd 

v. Societe De Traction Et. D'Electricity Sociate Anonyme [1965] AIR 114, Josef Meisaner Gmbr & Co. v. 

Kanoria Chemicals & Industries Ltd [1986] AIR Cal 45 and R M Investment v. Boeing Company [1994] Suppl 

CLA 75 (Sc) circumstances of the actual case must be taken into account in order to make valid decision whether 

the dispute is commercial in nature or not.  
39

 The institutional arbitration is also often referred to as administered or pre-organized arbitration. For further 

reference see AZZALI, Stefano. "Ad hoc" and "Institutional" (Administered) Arbitration: a fundamental choice 

for the organization of arbitration procedure. Milan: Chamber of National and International Arbitration of 

Milan, 2011. p. 1. 
40

 BORN, Gary. International arbitration. Alphen aan den Rijn: Kluwer Law International, 2009. pp. 150-151.  
41

 Ibid., pp. 148-149. 
42
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43

 Ibid. 



20 
 

First, set of rules provided in the agreement often lack certain provisions or they are 

otherwise incomplete. This problem may form an obstacle that usually means a delay of the 

entire proceeding or its complete seizure in extreme cases. In default of agreement, parties 

may find difficult to reach a compromise on procedural rules for such reasons as obstructive 

and/or dilatory behaviour of a party or lack of co-operation. In these situations, an external 

interference is needed to overcome the crisis.  At that point, the rules may be furnished by 

new provisions by a national court in the seat of arbitration that is competent to supervise the 

arbitral process and its conformity with applicable procedural law.
44

 Alternatively, the 

arbitrators themselves may fill the gap.
45

 The former solution, however, is not favourable to 

the parties due to time extension and loss of privacy, one of the fundamental features of 

arbitration. 

Second, ad hoc system mostly does not allow parties to know in advance entire rules of 

procedure. For this reason, in ad hoc solutions arbitration agreement or arbitral clause should 

be as exhaustive as possible in sake of uninterrupted proceedings. Nevertheless, under certain 

circumstances, e.g. when parties remain well-related, the ad hoc arbitration still represents a 

valid dispute resolution method. 

Institutional arbitration stands for the second pole of arbitration. In this system, a 

permanent institution organizes and conducts the proceedings under the rules  of this entity. 

These rules cover all necessary points of arbitration and the institution offers any necessary 

assistance throughout the proceedings, supervises the process ant co-ordinates activities of 

arbitrators and parties. If the level of co-operation does not suffice or proceedings are 

obstructed, the institution shall take necessary steps to guarantee continuance. 

Abovementioned does not by any means indicate that parties are not allowed to handle 

the proceedings directly in the institutional system. Parties still retain the option to derogate 

the rules - the parties thus may modify aspects like way of appointment of arbitrators, number 

of arbitrators, seat of arbitration, time limit for rendering the award, etc. It is vital to 

emphasize that arbitral institutions do not act as arbitrators by any standard. The Institutions' 

task is not to settle disputes but to organize and supervise the dispute settlement that is held 

under their aegis. 

  

                                                 
44

 This principle is derived from Art. 2 of the Geneva Protocol on Arbitration Clauses of 1923 that states: "the 
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45
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2 Arbitral agreement as a mechanism of preliminary selection 

of arbitrators 

Any arbitration must be based "on the consent of all the parties thereto and the consent 

must be recognized as such by law."
46

 This represents the fundamental principle of every 

international commercial arbitration.
47

 Particularly characteristic feature of international 

commercial arbitration is that there is no pre-established international forum such as 

International Court Justice but the arbitral tribunals are separately constituted by the parties in 

accordance with the terms of arbitral agreement/clause and applicable law.
48

  

The character of every arbitration may be shaped from its entire beginning, i.e. from the 

very point when parties agree to submit their dispute to arbitration. 

Above all, parties should agree on a number of arbitrators that will decide the case. The 

number of arbitrators has an impact not only on the cost of proceedings, but it may affect the 

duration and sometimes even the quality of arbitration. IBA Guidelines for Drafting 

International Arbitration Clauses advise parties to submit their disputes to sole arbitrator or a 

panel of three arbitrators and, in any case, to an odd-number tribunal.
49

 Similar approach is 

generally accepted in rules of various arbitral institution that provide in case parties agreement 

is silent on number of arbitrators, then the matter shall be heard by a tribunal of one/three 

arbitrators.
50

 

The principle of party autonomy is central to the selection of the number of arbitrators. 

The general principle, recognized by the Art. V para 1 (d) of the New York Convention is that 

the parties' agreement concerning selection of the arbitrators must be given effect. National 

arbitration legislation even more explicitly recognize the parties' autonomy in regulating the 

number of arbitrators through the arbitral agreement. The Art. 10 para 1 of the Model Law, 

which is representative, provides that "parties are free to determine the number of arbitrators." 

Legislation and case law whether based on the Model Law or not uniformly comes to the 

same conclusion.
51

 In spite of this standard, some nations impose limitations prohibiting 
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47
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49
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50
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arbitration by an even number of arbitrators.
52

 Numerous national legislation or judicial 

authorities go even further by automatically converting agreements on even numbers of 

arbitrators into agreements on odd numbers of arbitrators, by providing for the appointment of 

an additional arbitrator.
53

 Other countries' legislation invalidates any arbitration agreement 

that would provide an even number of arbitrators.
54

 It should be noted traditional law 

restrictions on the number of arbitrators are in significant tension with Arts. II para 3 and V 

para 1(d) of the New York Convention, which generally require giving effect to the parties' 

agreement concerning the composition of the arbitral tribunal. 

Certain countries, including the United States and England, permit even-numbered 

tribunals and even though these tribunals are unusual, there have been instances where the 

tribunals have functioned adequately and produced effective dispute resolution of the 

dispute.
55

 Such tribunals offer a particular mode of dispute resolution which may favour 

compromise and negotiation, however the risk of possible deadlock is utmost obvious. 

Proceedings before three arbitrators will almost inevitably be lengthier and more 

expensive than those before a sole arbitrator. On the other hand, the tribunal of three may be 

better equipped to address complex issues and may also effectively reduce the risk of 

irrational or unfair results. If the parties do not specify the number of arbitrators (and cannot 

agree on this once a dispute has arisen), the arbitral institution, if there is one, will make the 

decision for them.  

 Parties are advised to agree on the number of arbitrators either in their arbitration 

agreement or afterwards. If parties do not consent on this topic in any way, the determination 

of the number of arbitrators will be made by either a national court (in ad hoc arbitrations) or 

an arbitral institution (in institutional arbitrations) as national law and institutional rules 

provide substitute provisions or presumptions regarding the number of arbitrators for these 

situations. Civil law jurisdictions and arbitral institutions tend to apply the concept laid down 

in the Model Law providing that, absent agreement by the parties, "the number of arbitrators 

                                                 
52
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shall be three."
56

 In comparison, many common law jurisdictions provide for a sole arbitrator 

in such situation. Under both Sec. 5 of the Federal Arbitration Act and Sec. 15 para 3 of the 

English Arbitration Act (1996) we may find a provision that the tribunal shall consist of a 

single arbitrator in cases where parties failed to designate number of arbitrators. Legislation in 

other common law jurisdictions is similar.
57

 

 When parties reached an agreement on the number of deciders, then it is important to 

set forth rules for individual appointment of arbitrators, meaning who may be appointed as a 

member of the tribunal. Parties thus may namely mention arbitrator/s who will decide a 

dispute. This solution, however, brings an issue of possible non-invokability as designated 

arbitrator/s may die prior to a dispute and, hence, the clause might not be effectively 

exercised. If parties are determined to namely mention their arbitrator/s in the agreement or 

clause, they should do so by providing a catalogue of potential arbitrators at least. 

Accordingly, they should designate an appointing authority (if arbitrator/s should be picked 

from the list)
58

 or agree that arbitrators shall be selected from such list by the order of 

precedence or other specified mechanism. The distinguishing aspects of diverse methods of 

selection of arbitrators will be discussed further in the succeeding chapter. 

 

  

                                                 
56
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3 Selection of arbitrators 

The free hand as well as the responsibility for selecting an arbitrator or arbitral tribunal 

specifically for every case is one of the characteristic features of arbitration. As it was pointed 

out in the previous chapter, the basic criteria for selection of arbitrators and constitution of 

arbitral tribunal are regularly defined at the moment parties undertake to submit their dispute 

to the arbitration. Exercising this freedom of selection wisely is considerably one of the most 

important responsibilities of the parties.
59

  

There is nothing like a perfect and ideal arbitrator for every international dispute and 

specific nuances of the dispute must be observed. Some disputes may require particular 

expertise, language skills, legal qualification or personal pre-dispositions, such as ability to 

comprehend complex issues. An arbitrator who is well-suited for one case may very well 

make no sense  in another case. Accordingly, the process of selecting arbitrators is both 

imperative and, unfortunately, potentially time-consuming. It may require substantial effort 

and attention, for both the selection of co-arbitrators and the selection of sole or presiding 

arbitrators.
60

  

 

3.1 Nomination and appointment of arbitrators 

There is clear distinction between the "nomination" and "appointment" of an arbitrator. 

The nomination of a prospective arbitrator is the first tier in the appointment and it requires 

parties to nominate a candidate for the position of arbitrator. Candidates are then requested to 

either accept or refuse the nomination. Upon acceptance, the arbitrator becomes formally 

appointed. In case of institutional arbitration, the procedural rules may usually require also 

confirmation made by the institution. This confirmation then constitutes the formal 

appointment.61  

The procedure of appointment should not be, on the other hand, mixed with the 

constitution of arbitral tribunal. The term "constitution" of the tribunal represents the actual 
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final point of the entire appointment process signifying that the entire tribunal is ready to 

commence the conduct of proceedings.62 

The mechanics of the arbitrator nomination process vary and depend on terms of the  

arbitration agreement, eventually the applicable national arbitral law or institutional rules.63  

 

3.1.1 Selection by the parties  

 As was indicated in the Chapter 1, an agreement on the identity of the arbitrators can 

be reached either in the original arbitration agreement or in post-dispute negotiations during 

the course of the arbitral proceedings. It is recommended to name a specific individual as an 

arbitrator in an arbitration clause prior to a dispute as parties may find it difficult to agree on 

anything after the dispute has arisen. This may be of particular importance if parties chose to 

submit their dispute to a sole arbitrator.
64

 Between the time at which the parties enter into 

their arbitration agreement, and a dispute arises, the parties' chosen arbitrator can become 

conflicted, unavailable or incapacitated rendering the parties' agreement practically  

non-executable. As one Swiss court explained: "It is not forbidden to appoint the arbitrator(s) 

already in the arbitration clause. This is, however, a risky practice."
65

 

If parties did not chose to namely designate arbitrators in arbitral agreement and they 

undertook to appoint arbitrators on their own accord, a formal written notice to the opposing 

party of its designation of a specified individual an arbitrator will be usually issued. Upon 

receipt of the notice, the arbitrator's nomination is in effect.66 As was indicated earlier some 

institutional rules may submit the designated arbitrators to the confirmation procedure. This 

approval would then amount to a valid appointment. 

If a party fails to nominate, the consequences of this failure differ. When parties chose 

to adopt institutional rules, then these will generally cover the issue. When no procedural 

rules were incorporated, national law will be applied. Rules of procedure of major arbitral 

institutions contain provision designed to help in these situations. These provisions will 

regularly entitle the non-failing party to request the appointing authority to appoint an 

arbitrator. 67 Arbitration agreement may also provide that, if a party fails to nominate an 
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arbitrator, the other party may make the nomination itself. This is very serious consequence 

the default party would thus effectively lose the right to appoint an arbitrator of its choice. 

Notwithstanding, this concept became widely accepted especially in common law 

jurisdictions. The rationale in these cases was that while such arbitrator/s selected by one 

party might, on the first sight, favour this party, the arbitrator/s' primary duty and obligation 

remains to be and stay independent and impartial.68 

Failure of either arbitral agreement or procedural rules to address this issue will 

necessarily result in the application of relevant national law that can impose serious 

consequences when a party fails to nominate an arbitrator, incl. the forfeiture of the right to 

select an arbitrator. 

 English Arbitration Act (1996), for instance, imposes particular hardship providing that 

if a party fails to nominate a co-arbitrator within the agreed time limits, then its counter-party 

may elect to treat its nominated co-arbitrator as a sole arbitrator.69 Such consequence even 

more overcomes the possible imbalance of arbitral tribunal in comparison to the arbitration 

agreements permitting a party to nominate a defaulting party's arbitrator as it in fact allows 

one party directly to select the entire arbitral tribunal. In most jurisdictions, on the contrary, a 

party's failure to appoint an arbitrator in accordance with an ad hoc arbitration agreement 

allow the counter-party to file a request for judicial appointment of the arbitrator.70  This 

process appears to grant parties both possibility to conduct the actual arbitral proceedings and 

keep the obvious integrity of the tribunal intact. 

 

3.1.2 Selection of arbitrators by appointing authority 

Although an agreement on a sole or presiding arbitrator involves often extensive and 

delicate negotiations, it is the simplest and usually most efficient mean of selecting an 

arbitrator.71 The parties are aware of relevant circumstances of the case and they are so more 

competent to select such arbitrator that will possess skills, traits and characteristics necessary 

to administer the proceedings in the best possible way. Many cases, nevertheless, rely on the 
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mechanism of appointment of either the sole arbitrator, presiding arbitrator or the entire 

arbitral tribunal by independent authority. 

Parties usually do agree to the use of a particular appointing authority by humble 

reference to a set of procedural rules of arbitral institution as all leading institutional rules 

provide for such a role by the institution when parties agree to arbitrate under the institution's 

rules.72 Inclusion of the rules thus de facto means inclusion of the appointing authority as 

well. Additionally, parties may only designate a certain institution as the appointing authority 

without any other reliance on the particular rules.73 Parties are not limited by choosing an 

arbitral institution as the appointing authority, but it is a general practice.74 Nevertheless, 

parties may pick any specific individual or organization as the appointing entity (e.g. Bar 

Association, Chamber of Commerce, etc.).  

 

3.1.3 Selection of arbitrators by national court 

Modern arbitration statutes permit the judicial appointment of arbitrators by a national 

court in international arbitrations. This authority is limited to cases the parties failed to agree 

upon the frameworks of selection or where the agreed mechanism failed to function. The 

judicial appointment thus serve as a safety measure that arbitration will be pursued. On the 

other hand, the availability of appointment by national court in the seat of arbitration 

generates potential risks of disregarding the parties' procedural agreement.
75

 

Judicial appointments may also lead to unintended parochialism or other predispositions 

on the part of national courts and thus contravening the fundamental reason why parties 

choose the international arbitration.
76

 The necessity of the safety measure in form of judicial 
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appointing authority still outweighs the possible disadvantages. The judicial appointment 

shall thus find its place especially in cases where: 

 an agreement on appointment of arbitrator/s  is missing,  

 parties failed to appoint arbitrator/s, 

 arbitrator designated in the arbitral agreement will not or cannot serve, 

 appointing authority designated by the parties will not or cannot act or it does not act 

promptly, 

 parties' agreement suggests judicial appointment.  

 

3.2 Arbitrators' identities and restrictions imposed upon them 

The concept of party autonomy remains a central guiding principle of international 

arbitration. Notwithstanding, parties may be either contractually or legally limited in their 

choice of arbitrators. These restrictions usually concern the aspects of nationality, 

qualification, skill and experience. While the contractual limitations as well as restrictions of 

institutional rules are an effective result of agreement by the parties who selected such rules, 

the national laws imposing nationality requirements represent an unacceptable interferences 

with the parties' freedom to select the members of the arbitral tribunal.
77

 

 

3.2.1 Nationality of an arbitrator and the "neutrality" concept 

Limitations regarding the nationality of arbitrators may be imposed by institutional 

arbitration rules and statutory provisions of national law.
78

 Many current arbitration statutes 

expressly guarantee the right to appoint arbitrators of any foreign nationality. Art. 11 para 1 of 

the Model Law also provides in this regard that no one shall be precluded by reason of his 

nationality from acting as an arbitrator unless parties agree otherwise. 

Together with the issue of nationality of arbitrators, it is also important to mention a  

so-called concept of "neutrality". The institute of neutrality of arbitrators developed aside 

from impartiality and independence that will be discussed hereinafter.
79

 It is not an easy task 

to distinguish bias and neutrality on the first sight.  
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As was indicated, the notion of neutrality is linked to the nationality of the arbitrator. 

Entrepreneurs from various legal cultures may feel that foreign court is unlikely to treat the in 

a fair way compared to the domestic party and thus, they chose to submit the case to 

arbitration where it is possible to select neutral third country arbitrators.  

In pursue of neutrality, parties are advised and requested to select a sole-arbitrator who 

will be of a different nationality than parties to the dispute. In case of arbitral tribunals, parties 

should select a chairman who would fulfil the condition.
80

  This concept is reflected strictly 

and expressly in Art. 13 para 5 of the ICC Arbitration Rules (2012) that requires "[t]he sole 

arbitrator or the chairman of an arbitral tribunal shall be of a nationality other than those of 

the parties."
81

 This requirement may be nonetheless waived by the parties in "suitable 

circumstances". This possibility and the term "suitable circumstances" was originally added to 

the clause during the 1975 revision of the ICC Arbitration Rules. Jean Robert, the rapporteur 

of the ICC Commission, then explained that there are circumstances when having a fellow 

national as a sole-arbitrator or presiding arbitrator might be advantageous to the parties.
82

  

The concept of neutrality also implies a subjective requirement as well. Arbitrators must 

be open minded, aware of cultural issues and absent of any prejudice towards them. Only 

under these circumstances, it is possible to produce “good arbitral tribunals” both in the 

reality and in the eyes of the parties. 

The neutrality concept, however, represents primarily a psychological measure in 

reality. It is designed to provide the parties the conviction that the arbitral tribunal is fair and 

absent of any bias.
83

 

 

3.2.2 Qualification 

Arbitration agreements commonly impose requirements that arbitrators are required to 

possess certain expertise, experience, or qualifications in specific fields.
84

 Unless the parties 
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have so agreed in their arbitration clause, however, there is no general requirement under 

most developed arbitration statutes that the arbitrators be experts in any particular field.
85

 

These requirements are generally intended to facilitate the core objectives of 

international arbitration, i.e. to provide a tribunal that has particular commercial and other 

expertise, useful in resolving the parties' dispute efficiently and timely.
86

 

In drafting such restrictions in an agreement, it is generally recommended to define 

them through objectively-verifiable criteria (such as "a certified public accountant") rather 

than to subjective formulae (e.g. “having material accounting experience”).
87

 Such approach 

will effectively reduce a risk of potential conflicts as to whether a prospective arbitrator 

satisfies the requirements. On the other hand, parties should not include requirements that 

might eventually prove to be too restrictive and limiting the pool of potential arbitrators (e.g. a 

Somali national with a 10 years continuous practice in the area of estate development). 

Model clauses and procedural rules imposing these requirements may be found in the 

area of specialized industries - e.g. insurance and reinsurance,
88

 maritime,
89

 or commodities.
90

 

It is also common for arbitration agreements to impose requirements on the linguistic 

capabilities of the arbitrators. This issue is further elaborated in the Chapter 4.
91

 

 

3.2.3 Independence and impartiality  

The independence and impartiality of the international arbitrator is a primary 

requirement of most developed national laws, also recognized by the New York Convention.
92

  

The reason this limitation, overriding the parties' freedom to select their “own” 

arbitrators, is imposed upon the parties in this manner is to ensure the integrity of the arbitral 

process. The entire concept of impartiality and independence is thoroughly discussed 

hereinafter.
93
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3.2.4 Other limitations 

States also impose various other restrictions. Situations, where arbitrators must be 

natural persons,
94

 legally qualified
95

 or even be capable of exercising civil rights
96

 are not 

unheard of. 

The most disputed limitation nowadays is the gender restriction imposed upon women 

under Shari'a law. Shari'a law requires an arbitrator to be a man. Any appointment of a 

woman as an arbitrator is considered null and void.
97

 Islamic culture finds grounds for this 

sort of disqualification in Quran that mentions: "Two men shall serve as witnesses; if not two 

men, then a man and two women whose testimony is acceptable to all. Thus, if one woman 

becomes biased, the other will remind them."
98

 Under this verse, women are not regarded as 

competent as men in certain roles (e.g. judges or arbitrators) in Islamic countries. 

Nonetheless, such restriction not only represents a clear discord with New York Convention, 

but it also represents a severe violation in the sphere of human rights.
99

 While such practice 

may be acceptable in Islamic countries, such discriminative measures might render an award 

unenforceable in other countries and eventual arbitral agreements imposing discriminatory 

criteria on arbitrators might be found entirely void.
100
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4 General duties and rights of arbitrators 

During the arbitral proceedings, arbitrators are bound by various range of general duties. 

The starting point for assessment of individual duties and responsibilities of arbitrator usually 

represents the arbitral clause and applicable set of arbitral rules. These provisions will 

generally cover the aspects as to the time allocated for the proceedings, language of the 

arbitration or particular way the proceedings shall be administered. Further duties may be also 

found in applicable arbitral law, the lex arbitri. Ideally, all of these sources should be 

considered before undertaking to be an arbitrator.
101

  

While the duties vary on case from case basis, in general, we may first identify duties 

the breach of which may lead to potential problems in the area of recognition and enforcement 

of arbitral award (e.g. impartiality and independence). These obligations usually relate to the 

fair resolution of the dispute and are accepted in all countries as they may be found basically 

in all modern arbitration legislation. They embody the principles of natural justice.
102

 

Secondly, there are rules that may have other legal consequences if breached, depending on 

the rules of immunity of arbitrators (e.g. confidentiality). Finally, there may be rules of moral, 

ethical character or rules requiring certain degree of qualification of arbitrators. The breach of 

these rules will not have effect on the award itself but it may eventually lead to depriving the 

arbitrator any future appointments or to his/her replacement in the present case.
103

 

 

4.1 Independence and impartiality 

 Practically all the arbitral rules and arbitral laws contain provisions on impartiality and 

independence of arbitrators. Either under express rules or indirect norms dealing with 

challenges of arbitrators, every arbitrator is hence required to hear and decide the case without 

any dependence on a party and to hear and decide it in an unbiased manner. It is "of 

fundamental importance that justice not only be done, but should manifestly and undoubtedly 

be seen to be done".
104

 Hence, the principles of impartiality and independence are, 

accordingly, universally accepted in international arbitration.
105
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From an accurate point of view, we must precisely distinguish what we may catalogue 

under the label "impartiality" and what, on the other hand, we can label as "independence". 

While these two terms represent two different concepts, they are constantly and incorrectly 

being used interchangeably.  

As indicated hereinbefore, the terms "independence" and "impartiality" are commonly 

used synonymously to indicate absence of bias on the part of arbitrators.  

Independence is an objective notion signifying absence of any connections of social, 

personal, financial or other relevant nature between the arbitrator and a party to the dispute or 

its counsel.
106

 The stronger these ties are, the less independent the arbitrator is. 

Correspondingly, an arbitrator may not be considered independent if a party to the dispute 

reserved the right to appoint the arbitrator in the arbitral agreement.
107

  A rather peculiar 

situation occurs when an arbitrator served as a mediator or conciliator in previous step of the 

dispute resolution. Arbitrators should articulate their opinion on the case based on the 

submission of the parties and the evidence and they should not be compromised in any way 

by statements made in prior mediation or conciliation. Notwithstanding, such participation of 

arbitrator in prior proceedings may not unequivocally constitute a justifiable doubt as to the 

person of arbitrator.
108

 

It may be argued that even a dependent arbitrator may conduct the proceedings in a 

unbiased manner and render an impartial award, however, it is paramount that justice is not 

merely done but it should be also be seen as done.
109

 Therefore, the criterion of independence 

should be observed at all times. 

The independence of an arbitrator is, quite surprisingly, not considered to be a 

requirement in several common law jurisdictions.
110

 On the other hand, as profound 

arbitration institutions as ICC did not pose impartiality as an obligation upon the arbitrators 
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and relied solely on the independence of arbitrators prior to the re-codification of the rules.
111

 

This difference in approaches is based on the understanding that both notions overlap and that 

one can be subsumed within the other accordingly.
112

 It may not be thus construed the 

previous ICC Rules entitled arbitrators to be partial. The inclusion of the term "independence" 

was decided to be used as the independence may be measured objectively and the notion of 

impartiality as a state of mind tends to be more difficult to prove.
113

  

The impartiality of an arbitrator may be simply determined from the fact whether an 

arbitrator is capable of resolving the dispute objectively.
114

 More precisely, any arbitrator is 

impartial if he or she is absent of any bias in the mind of the arbitrator towards a party, its 

counsel and/or the matter in dispute.
115

 

Courts, in this respect, held the partiality will be found where "a reasonable person 

would have to conclude that an arbitrator was partial to one party to the arbitration."
116

 

Generally, there is also a requirement of personal interest on the side of the arbitrator which 

might lead to a biased conduct. If such pre-requisite is met, then we may conclude the 

arbitrator is biased.
117

 

Arbitration rules of major arbitral institutions as well as UNCITRAL Arbitration Rules 

practically uniformly provide that arbitrators shall perform their duties in both independent 

and impartial way.
118

 Potential absence of these notions might not only lead to possible 

difficulties in the phase of recognition and enforcement of the award
119

 but it might also 

constitute a violation of rights guaranteed by international human rights law.
120
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4.1.1 Independence and impartiality standards 

 Independence and impartiality have become an escalating problem due to the 

phenomenon of globalisation. As both business enterprises and law firms have become more 

global, amount of potential conflicts has increased.
121

 Arbitrators thus find themselves facing 

parties or subject matter they have already dealt with in the past. Arbitrators are given an 

opportunity to evaluate on their own whether they have any doubt as their impartiality or 

independence.
122

 

On one hand, an arbitrator is a quasi-judicial officer and therefore impartiality, 

independence and freedom from undue influence must be protected.
123

 Issues on potential 

conflicts of interest should not be subject to mere arbitrators' subjective evaluation and 

objective criteria must be put in place. On the other, standards for arbitrators should be set 

forth in the way they would not significantly diminish the pool of arbitrators with the 

necessary credentials to hear cases. Similarly, such standards should not allow parties to use 

challenges of arbitrators as a delaying tactics or efforts to evade the finality of an 

unfavourable award.
124

 

4.1.1.1 "Justifiable doubts" standard 

"Justifiable doubts" test is a standard adopted commonly by arbitral institutions' rules
125

 

and national legislation.
126

 Nonetheless, Art. 7 paras 2 and 3 of the ICC Rules (2010), instead 

obligate a prospective arbitrator to disclose "any facts or circumstances which might be of 

such a nature as to call into question the arbitrator's independence in the eyes of the parties." 

This is arguably a broader obligation than "justifiable doubts", as the ICC provision also 

expressly identifies the parties' view as the determining factor for evaluation of possible lack 

of independence.
127

 New ICC Rules in effect as of January 1, 2012 supplemented the 

abovementioned provision with prospective arbitrator's obligation to also disclose in writing 

"any circumstances that could give rise to reasonable doubts as to the arbitrator's 

impartiality."
128
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The "justifiable doubts" standard is a sensible test, however, inevitably variable as well. 

Accordingly, a clear line must be drawn in dividing doubts that are "justifiable" from 

"unjustifiable" ones. Similarly, it is unclear whether "justifiable doubts" should be in any way 

distinguished from "reasonable doubts".
129

 IBA Guidelines on Conflict of Interest in 

International Arbitration fortunately provide certain assistance in this regard. General 

Standard 2 para 3 of the IBA Guidelines sets forth the "doubts are justifiable if a reasonable 

and informed third party would reach the conclusion that there was a likelihood that the 

arbitrator may be influenced by factors other than the merits of the case as presented by the 

parties in reaching his or her decision." Under the scope of this provision, the independence 

and impartiality is determined from the perspective of an objective observer. The same 

provision of IBA Guidelines also suggests that "justifiable" doubt is comparable to 

"reasonable" doubt as nature of doubts is established by "reasonable and informed third 

party".
130

 

If parties will suggests usage of certain arbitral rules, then a "justifiable doubts" 

standard adopted by most arbitral institutions' rules as well as national arbitration laws must 

be generally respected.
131

  However, the question of independence and impartiality is not and 

should not be left to the parties and the arbitral institutions to determine, therefore, the State's 

concessionary power controls this question too. As was pointed out by Justice Black in 

Commonwealth Coatings Corp. v. Continental Casualty Co. "if anything, be even more 

scrupulous to safeguard the impartiality of arbitrators than judges, since the former have 

completely free rein to decide the law as well as the facts and are not subject to appellate 

review".
132

 For these reason case law created more strict standards to identify and eliminate 

potential partiality of arbitrators. 

4.1.1.2  "Real danger of bias" standard 

 This standard was originally developed by the English judiciary and was approved by 

the United Kingdom House of Lords in landmark criminal case of R. v Gough.
133

 In R. 
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v Gough, the House of Lords reviewed previous rulings and identified two main test applied 

by English courts – first, whether there was a real danger of bias ("real danger of bias test" or 

"reasonable likelihood of bias test") and second, whether a reasonable person might 

reasonably suspect bias ("real suspicion test" or "real apprehension of bias test").  

The House of Lords eventually chose to endorse the first of these two tests and laid 

down two basic conditions that must be fulfilled in order to satisfy the test. First, the court 

should evaluate relevant circumstances and knowledge which may not be available to the 

observer and then assess if there is real possibility of bias. 

The real danger test was later applied to arbitrators in Laker Airways Inc. v. FLS 

Aerospace Ltd.
134

 where an arbitrator appointed by one party and the counsel for the opposing 

party were barristers from the same barristers' chambers. The court held that the test of bias 

was not satisfied in this case given the peculiar functioning of barristers' chambers, where 

even though the barristers may share certain resources like libraries and staff, they are 

essentially self employed and work independently.
135

 This approach is not limited solely to 

the English jurisdiction.
136

  

Laker Airways Inc. v. FLS Aerospace Ltd. became the target of criticism due to the fact 

the court viewed the matter from the perspective of a reasonable Englishman and not a 

reasonable person in general.
137

 The court took into account the peculiar functioning of 

barristers' chambers and concluded that though the barristers may share certain resources like 

libraries and staff, they are in essence self-employed and work independently. American party 

to the dispute which was not accustomed to the English practices hence disputed the decision. 

The mutual link between barristers of identical chambers was considered to be of such 

importance that it was eventually expressly included in the IBA Guidelines.
138

 During the 

procedure of drafting of IBA Guidelines, numerous barristers as well as LCIA expressed their 
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concern over the provision as relationship of barristers was treated in the same way as link 

between partners of the same law firm. The Working Group that prepared the IBA Guidelines 

eventually considered the specific character of barristers' chambers is recognized and 

accepted in England, however, many who are not familiar with this concept are of 

understandable perception that the barristers' chambers should be regarded in the same way as 

law firms. Due to this perception the Working Group decided to keep the relationship between 

barristers the barristers' chambers in the Orange List together with the connection of partners 

of same law firm.
139

 The mentioned criticism of the decision Laker Airways Inc. v. FLS 

Aerospace Ltd. found also support in Locabail (UK) Ltd. v. Bayfield Properties Ltd. where the 

court was of the opinion that a court, in personifying the reasonable man, should assume an 

approach which is based on broad common sense. Placing too much reliance on any sort of 

special knowledge, would counter the means the "real danger of bias test" is to be applied 

under the conclusions made in R. v. Gough.
140

  

The broad common sense interpretation in terms of personification of a reasonable man 

may be also found in notorious case AT&T Corp. v. Saudi Cable Co.
141

 that also dealt with 

applicability of "real danger of bias" standard. The presiding arbitrator was a non-executive 

director and a minor shareholder of a competitor of AT&T Corp. The competitor company 

also had been a disappointed bidder for the contract that was subject to the arbitration. AT&T 

Corp. filed a challenge with the ICC that was subsequently rejected. Since the seat of 

arbitration was London, AT&T Corp. therefore petitioned English court to revoke chairman's 

appointment and set aside issued awards. Trial judge dismissed the petition applying the "real 

danger of bias" test. AT&T Corp. appealed and argued inter alia that the "real danger of bias" 

test should not be applied to arbitrators. Instead, a "reasonable apprehension of bias" test 

should be applied. Taking into account relevant case law, the Court of Appeal held that "there 

is no principle on which it would be right in general to distinguish international 

arbitrations".
142

 According to the Court of Appeal the indirect interest of the arbitrator was not 

likely to influence him in the discharge of his responsibilities. Lord Justice May shared the 

same conclusion on taking into account the cumulative circumstances,
143

 yet he felt that the 
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non-executive directorship of the arbitrator could have called into question his independence 

in the eyes of one the parties.
144

 

4.1.1.3  "Real possibility of bias" standard 

 With the incorporation of the European Convention of Human Rights via the Human 

Rights Act 1998 made the "real danger of bias" test obsolete and insufficient. Art. 6 of the 

European Convention of Human Rights guarantees everyone right to a fair hearing by an 

independent and impartial tribunal established by law. In Medicaments and Related Classes of 

Goods, Re case therefore the Court of Appeal evaluated the test formulated in R. v. Gough and 

found it no longer satisfactory.
145

 The court suggested a slight modification to the standard set 

in R. v. Gough - the test to be applied is whether "fair minded and informed observer" would 

conclude that there was a "real possibility" that an arbitrator was biased under the 

circumstances as ascertained by the court. This test was upheld by the House of Lords in 

Porter v. Magill.
146

 Some authors expressed doubts over the applicability of the test proposed 

in this case to arbitrators.
147

 Accordingly, case law later clearly established the matching 

standard must be applied to arbitrators too.
148

  

It is generally considered that the court in Medicaments and Related Classes of Goods, 

Re case did not correctly interpret the "real danger of bias" test and the newly proposed test 

constitutes a mere restatement of the standard suggested earlier. While the court in R. v. 

Gough formulated the test as "real danger of bias", it actually meant the expression to be 

understood in terms of real possibility of bias.
149

  

"Real possibility of bias" standard also requires fair-minded observer to determine 

possible partiality. Moreover, this observer must be an "informed" person. However, it does 

not explain further what degree of information is to be imputed to the hypothetical 

observer.
150

 The question thus remains whether level of information available to a layman 

should prevail or whether more technical or nuance knowledge may also be acknowledged. 
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The former would suggest no change of approach from R. v. Gough. The latter would be 

contrary to the conclusions made in Locabail (UK) Ltd. v. Bayfield Properties Ltd. the court 

categorically held that in personifying the reasonable man, for the purposes of the "real 

danger of bias" test, the court should take an approach based on broad common sense, without 

placing inappropriate reliance on special knowledge whatsoever.
151

  

With regard to the above mentioned conclusions, it is obvious the "real possibility of 

bias" test in terms of a fair minded and informed observer has not led to any noteworthy 

recourse of the courts in their approach to the issue of bias.
152

 The emphasis on the fair-

minded and informed observer, instead of that of a reasonable man was probably placed so 

the courts employing this standard would reflect the reaction of the ordinary member of the 

general public to the irregularity in question and correspondingly, would maintain public 

confidence in the administration of justice.
153

 Despite this reformulation, cases indicate that 

courts still tend to wrongly attribute specialised knowledge to the objective observers. While 

the test is formulated correctly, courts often interpret and apply it in incorrect way.
154

  

4.1.1.4  From the "appearance of bias" to the "reasonable person would consider the 

arbitrator partial" standard 

 The concept developed by American jurisprudence reflects Sec. 10 of the Federal 

Arbitration Act providing that an arbitral award may be vacated by a court in case "evident 

partiality" on the part of the arbitrator occurs.  

The United States Supreme Court formulated in Commonwealth Coatings Corp. v. 

Continental Casualty Co. the standard requiring any tribunal permitted by law to try cases and 

resolve disputes not only to be unbiased but also to avoid even the "appearance of bias".
155

 

The case concerned a party to the dispute happened to be a regular client of the 

challenged arbitrator. The arbitrator failed to disclose this fact to the parties. Justice Black 

concluded that the Federal Arbitration Act did not intend to authorise arbitration where the 

tribunal "might reasonably be thought biased against one litigant and favourable to 

another".
156

 Justice Black further noted that arbitrators should not be asked to sever all ties 
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with business world as it may not be expected their entire income would come from deciding 

cases. Arbitrators are, notwithstanding, required to disclose to parties "any dealings that might 

create an impression of possible bias".
157

  

Justices White and Marshall were concerned this concept might effectively exclude  the 

best informed and most capable arbitrators. They further noted the arbitrators may not be 

expected to provide complete and exhausting business biographies. In this regard, they limited 

the court judgment holding that arbitrators are not "automatically disqualified by a business 

relationship with the parties before them if both parties are informed of the relationship in 

advance, or if they are unaware of the facts but the relationship is trivial".
158

 

The standard for disqualification of an arbitrator was moreover narrowed in Cook 

Industries, Inc. v. C Itoh & Co. (America) Inc. where the challenged arbitrator's employer had 

ongoing business relations with both parties to the dispute.
159

 The arbitrator did not, however, 

disclose this fact to the parties. Second Circuit Court dismissed the application due to the fact 

employees of the challenging party were aware of the connections between the opposing party 

and arbitrator's employer. In its decision, the court thus inter alia concluded that the 

obligation to disclose any dealings that might create an impression of possible bias must be 

interpreted in the manner that requires arbitrators to disclose relations that the parties cannot 

be reasonably expected to be aware of. 

The "appearance of bias" standard became subject of question in Morelite Construction 

Corp v. New York DC Carpenters Benefit Funds where the Court of the Second Circuit 

expressed doubts whether such standard suffices the requirement of "evident partiality" 

provided by the Federal Arbitration Act.
160

 Here, the court concluded "evident impartiality" 

required something more than mere "appearance of bias", on the other hand, it clarified that 

this "something more" still could not be stretched to proving of actual bias. The standard 

however was more precisely re-defined to whether a "reasonable person would consider the 

arbitrator partial" as humble "appearance of bias" test might render arbitration ineffective in 

several commercial settings. In addition, the court observed an existence of certain trade off 

between expertise and impartiality that goes with arbitrations.  
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The Fourth Circuit Court in ANR Coal Co. v. Cogentrix of North Carolina, Inc. also 

adopted the reasonable man's standpoint in determining "evident partiality".
161

 More 

importantly, it also set forth four criteria the court must consider in such cases. First, the 

extent and character of the personal interest, pecuniary or otherwise, of the arbitrator in the 

proceeding. Second, the directness of the relationship between the arbitrator and the party 

allegedly favoured. Third, the connection of that relationship to the arbitration and finally, the 

proximity in time between the relationship and the arbitration proceeding.  

Most of the US courts have eventually chosen the middle path and the standard of 

"whether a reasonable man would consider the arbitrator impartial" became dominant in the 

US court practice.
162

  

4.1.1.5 "Actual bias" standard and "trade-off" theory 

The trade-off theory was vigorously defended and endorsed by Judge Posner in Merit 

Insurance Co. v. Leatherby Insurance Co.
163

 Judge Posner disregarded line of argument of 

Justice Black
164

 and instead applied literal interpretation of Sec. 10 of the Federal Arbitration 

Act. From this point of view, he held that "evident partiality" would require a proof or 

evidence of actual bias. He also recognized that proving actual partiality might be extremely 

difficult and thus he endorsed a new test that required the alleged relationship between the 

arbitrator and one of the parties to be so intimate (either personally, socially, professionally, 

or financially) that it would "cast serious doubts" on the arbitrator's impartiality. 

Cumulatively, the circumstances forming the basis of the challenge must be "powerfully 

suggestive of bias".
165

 

Judge Posner stated there is a fundamental difference between adjudication by 

arbitrators and adjudication by judges and jurors. "No one is forced to arbitrate a commercial 

dispute unless he has consented by contract to arbitrate. The voluntary  nature of commercial 

arbitration is an important safeguard for the parties that is missing in the case of the courts. 

Courts are coercive, not voluntary, agencies, and the American people's traditional fear of 

government oppression has resulted in a judicial system in which impartiality is prized above 
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expertise."
166

 Subjects that choose to submit the dispute to the arbitration rather than to the 

court trial do so due to the preference of a tribunal knowledgeable about the subject matter to 

a court with stern impartiality but limited knowledge of subject matter. Therefore, a trade-off 

occurs between impartiality and expertise.  

As was mentioned hereinbefore, Judge Kaufman in Morelite Construction Corp v. New 

York DC Carpenters Benefit Funds also observed a trade-off between impartiality and 

expertise of arbitrators reflecting on the findings of Justice White made in Commonwealth 

Coatings Corp. v. Continental Casualty Co.
167

 However, unwilling to adopt the "actual bias" 

standard he simply modified the  Justice Black's standard.
168

  

Judge Posner's argumentation found certain defenders among scholars
169

 as well as 

courts.
170

 Still, such approach relies more on the contractual point of view leaving behind the 

fact arbitration concerns adjudication of a specific matter. Therefore, there is a certain flaw in 

Judge Posner's opinion as he considers the contracting parties to arbitration prefer a hearing 

that is more a form of private self-government rather than a form of private adjudication. 

Under this rationale, parties to the arbitration would be merely searching for the rules of the 

game, and as a result economic regulation instead of morality should be the primary concern. 

Such theory, nonetheless, has no empirical foundation.
171

 On the contrary, the conduct of 

parties pursuing the challenge of arbitral independence in the cases discussed above certainly 

concludes that the parties did not believe that they had contracted out certain basic protections 

by consenting to arbitration. 

Being independent and impartial vis-à-vis the parties is the most important requirement 

imposed on arbitrators. As was demonstrated hereinbefore, international practice remains very 

much in favour of the system that enables each party to appoint its own arbitrator.
172

 

However, unmitigated independence on the part of all arbitrators is favoured in international 

arbitrations and there should be no compromise over this issue due to the arbitrator's  

quasi-judicial role. Any potential derivations from the applicable standards of independence 
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or impartiality hence usually result in removal of compromised arbitrator or troubles in 

recognition and enforcement of award rendered by biased arbitrator.
173

  

 

4.1.2 Codes of ethical conduct and soft-law norms 

Several efforts were undertaken recently to draft and implement codes of ethics for 

arbitrators. Arbitral institutions, for instance, have started publishing guidelines and ethical 

codes for arbitrators serving under the institutions' rules.
174

 Other major efforts in this field 

represent documents issued by institutions such as IBA or AAA/ABA. All these documents 

are of relevance to the selection of arbitrators as they provide norms regarding conflict of 

interest and disclosure and should thus serve as a guidance for arbitrators facing possible 

conflict of interests.
 175

 

From the international perspective, documents drafted and endorsed by IBA and 

AAA/ABA are of importance as they reflect and articulate shared values of international 

arbitration community and although they are not generally binding, they can be influential 

with both national courts and arbitral institutions.
176

 

4.1.2.1 IBA Guidelines and IBA Ethics 

IBA first took up the challenge to create model ethical rules for arbitrators in 1987 when 

it published the "Rules of Ethics for International Arbitrators". Sec. 1 of the IBA Ethics 

identified absence of bias as fundamental rule and principle of international arbitration in 

order to provide just resolution of the dispute.
177

 Sec. 2 of the IBA Ethics moreover requires a 

prospective arbitrator to accept the appointment only he/she is able to fulfil the duties without 

bias.  
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The IBA Ethics also provided that "bias" consists of two basic elements - partiality and 

dependence. Sec. 3 of the IBA Ethics thus elaborate that partiality occurs when an arbitrator 

favours one of the parties or is in any way prejudiced to the subject matter and the arbitrator is 

dependent if there is a connection between the arbitrator and a party to the arbitration or 

someone closely linked to the party. In assessing potential bias, the test set forth in Morelite 

Construction Corp v. New York DC Carpenters Benefit Funds should be applied, i.e. the 

impartiality and independence is evaluated from the point of a reasonable person and the 

decisive factor is whether such person would conclude bias.
178

 Arbitrators are also indulged to 

disclose any information that could give rise to "justifiable doubts" as to their impartiality and 

independence. Failure to do so might result in disqualification of the arbitrator.
179

 

Consequently, IBA deemed the issue of arbitrators' independence and impartiality so 

pressing it adopted another document,  the IBA Guidelines on Conflict of Interest in 

International Arbitration. the first draft if the IBA Guidelines was introduced at the IBA 

Conference in Durban in October 2002. The second draft was discussed at the session of 

Arbitration and ADR Committee of the IBA in San Francisco in September 2003. The IBA 

Guidelines were eventually finalized  in January 2004 and adopted by the IBA Council in 

May 2004. Throughout the preparation of the document, the Working Group consulted 

numerous leading arbitral institutions and conducted a careful scrutiny of national legal 

systems in order to enumerate credible, just and efficient guidance in resolution of conflict 

issues impacting arbitrators, parties, states and their national courts as well as international 

organizations.
180

 

The IBA Guidelines develops criteria for arbitrators' impartiality and independence by 

setting general standards as well as specific situations of potential conflicts of interest. 

General Standard 2 para 2 of the IBA Guidelines lays down subjective test through which an 

arbitrator should assess whether he/she is absent of any doubts as to the impartiality or 

independence. However, as the subjective standard may not suffice in sake of fair resolution 

of the dispute, objective criterion is also implemented.
181

  To this end, para 2 the IBA 

Guidelines' General Standard 2 any arbitrator must decline an appointment or refuse to 
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continue to act as an arbitrator if a reasonable third person would construe from the relevant 

circumstances justifiable doubts as to the impartiality or independence.
182

  

The detailed areas of conflicts are divided into categories containing forbidden ("Red 

List"), permitted ("Green List") and other ("Orange List") lists of arguable conflicts. The Red 

List is represented by the situations that per se giver rise to doubt as to the arbitrator's 

independence and impartiality. This list is divided into circumstances that cannot be waived 

by the parties and those that can be waived.
183

 The Orange List contains situations which may 

give rise to justifiable doubts in the eyes of the parties in the meaning of General Standard 3 

of the IBA Guidelines. Arbitrators are obliged to disclose such circumstances and if parties 

fail to file a proper and timely objection, than the parties are deemed to have accepted the 

arbitrator. Finally, the Green List consists of specific situations where no actual appearance or 

risk of actual bias exists. The arbitrator is left with an option to provide a disclosure, however, 

he/she is not bound to disclose these circumstances. 

Neither the IBA Ethics nor the IBA Guidelines unfortunately possess the force of law. 

They were intended to provide consultation and guidance to arbitrators, parties and courts in 

identifying and resolving potential conflicts of interests by codifying existing arbitral practice. 

However, both these instruments hold a valuable information on the matter of independence 

and impartiality and parties that intend to submit their dispute to an arbitration are welcomed 

to incorporate these rules to the arbitral agreement making them contractually-binding for the 

arbitrators. 

4.1.2.2 AAA/ABA Code of Ethics 

The AAA/ABA Code of Ethics for Arbitrators in Commercial Disputes was originally 

prepared in 1977 by a joint committee consisting of a special committee of the American 

Arbitration Association and a special committee of the American Bar Association. The Code 

was revised in 2003. The revisions have been approved and recommended by both 

organizations in 2004. The AAA/ABA Code of Ethics was actually the first major effort to 

regulate ethical norms for arbitrators and provide basic approaches towards questions of 

impartiality and independence of arbitrators. 

Even the original 1977 text of the AAA/ABA Code of Ethics acknowledged that the use 

of arbitration to resolve a variety of disputes has expanded and it forms a significant part of 
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the system of justice. While there are differences between judges and arbitrators, both these 

groups exercise the same "power to decide cases".
184

 

The aim of the AAA/ABA Code of Ethics is to recognize generally accepted standards 

of ethical conduct and hence provide arbitrators and parties with guidance in commercial 

disputes, all in the hope of contributing to the maintenance of high standards and continued 

confidence in the process of arbitration.  

Pursuant to the AAA/ABA Code of Ethics, a potential arbitrator is not necessarily 

partial or prejudiced by having acquired knowledge of the parties, the applicable law or the 

customs and practices of the business involved. Arbitrators may also possess special 

experience or expertise in the areas of business, commerce, or technology which are involved 

in the arbitration.  

Similar to IBA Guidelines, arbitrators are first asked to consider whether they are 

capable of hearing and deciding the case impartially and independently from the subjective 

point of view.
185

 The objective criterion provided under para C of the Canon I of the 

AAA/ABA Code of Ethics, notwithstanding, differs from IBA Guidelines and requires 

arbitrators to also take into account such circumstances that "might reasonably create the 

appearance of partiality". The objective standard of assessment of arbitrators' impartiality ad 

independence therefore follows the ratio decidendi of Morelite Construction Corp v. New 

York DC Carpenters Benefit Funds. 

The AAA/ABA Code of Ethics still does not form a part of arbitral rules of any arbitral 

organization per se. In the context of arbitrations seated in the United States, nonetheless, 

AAA/ABA Code of Ethics remains particularly important.
186

 

 

4.1.3 Disclosure 

 As was indicated in the hereinbefore, an essential aspect during the process of 

constituting an arbitral tribunal is the disclosure to the parties made by prospective arbitrators. 

All of the institutional rules and most national laws contain requirements for an arbitrator to 

reveal any relationships which could have an impact upon his independence. The purpose of 

this measure is to remove any potential problems with an arbitrator at the outset of 

proceedings as that is regularly the moment when disclosure is made.  
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 All the relevant norms moreover oblige arbitrators to provide disclosures also during 

the course of the arbitration in case . The timely and entire performance of this disclosure 

obligation is vital to the integrity of the arbitral process.
187

 The content of the disclosure 

should comply with applicable standard of independence and impartiality founded not only by 

applicable procedural rules and national law but it should be also conformant to the standards 

developed by the case law.
188

 

 In addition, however, the arbitrator's disclosure obligations have a contractual aspect, 

owed by the arbitrator to the parties under the terms of the arbitrator's contract.
189

 A failure to 

comply with applicable disclosure obligations can potentially subject an arbitrator to civil 

liability (subject to available immunities),
190

 as well as challenge and removal.
191

 

 

4.2 Confidentiality 

 The privacy and confidentiality have traditionally been perceived as paramount 

characteristics of arbitration law.
192

  

 While privacy and confidentiality are regarded as two sides of the same coin,
193

 it is 

still necessary to make distinction of these terms. The concept of private arbitrations is based 

on the fact parties agree to submit to arbitration a dispute arising between them and only 

between them. It is hence implicit the parties intend to exclude strangers from the hearings 

and conduct of proceedings.
194

 The privacy became a generally accepted feature of arbitration 
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law and major arbitral institutions expressly incorporated in their rules provisions on 

privacy.
195

 

 The confidentiality, nevertheless, has become the subject of discussion and academic 

debates. England, France and most common law jurisdictions contend there is an implied duty 

of confidentiality.
196

 Australia, the United States and Sweden, however, severely question 

such assumption.
197

  

 In Esso Australia Resources Limited v. Plowman, the court obtained expert witnesses' 

testimonies on this matter, including the one given by Dr. Julian Lew, who stated inter alia: 

"[T]here is no  general binding rule that arbitration proceedings are [...] confidential [...] The 

extent to which arbitration proceedings, the content, the nature of the dispute, and all aspects 

of the arbitration remain confidential is, in my view, a matter of agreement by the parties."
198

 

A number of jurists, on the other hand, maintains opposing view claiming the arbitral award 

as well as existence of the proceedings is confidential. The confidentiality of both proceedings 

and award constitutes one of the main attractions in eyes of the arbitration users.
199

 

The pallet of arbitrators' obligations thus may also include duties of confidentiality, 

applicable to different aspects of the arbitral process. A general obligation of confidentiality 

with regard to the arbitral process is nowadays set forth expressly in some institutional 

rules.
200

 On rare occasions, it may be also found in national arbitration laws.
201

 Additionally, 

as discussed above, in some jurisdictions, general obligations of confidentiality with regard to 

non-public information regarding the arbitration are implied, for the arbitrators as well as the 

parties, even in the absence of express agreement by the parties. Furthermore, the parties' 

arbitration agreement may impose different and/or additional confidentiality obligations.
202
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Where parties are not bound by the duty of confidentiality, arbitrators still may be 

obligated to respect such duty as ethical guidelines or codes applicable to international 

arbitrators address this issue.
203

 

 

4.3 Other duties of an arbitrator 

Beside legal duties, there are also duties of rather moral character that must an arbitrator 

especially at the time of acceptance of the appointment. The main duty, in this regard, is the 

duty not to accept appointment unless the arbitrator has the time and qualification essential for 

serving as arbitrator in the particular matter.
204

 

The aspect of time does not need thorough explanation. Arbitrators should be able to 

arrange and attend a preparatory meeting within two months, to hold oral hearing within the 

next six to ten months and deliver an award in a reasonable time required for deliberation and 

consideration.
205

 Arbitrators should also take into account specific time limitations imposed 

by the arbitral agreement of the parties or such limitations that have their foundation in 

arbitral rules parties opted for.
206

 

The requirement of qualification is more abstract. There is no general pre-requisite with 

respect to profession, i.e. the arbitrator does not have to be a legal practitioner or lawyer of 

any kind. On the contrary, parties often prefer arbitrators from different field, e.g. bankers, 

engineers, businessmen, as they are more capable to comprehend and evaluate the subject 

matter and nuances of the dispute.
207

 However, it is preferable for at least chairman to be a 

skilled arbitrator or a lawyer as it is regularly the chairman who is tasked with drafting the 

award.
208

 Arbitrators should, prior to the acceptance of the appointment, examine whether 

they are capable of administering the arbitration in a proper manner especially if they are 

laymen or they lack certain knowledge in the particular field. Regarding the qualification, 

arbitrators should not also miss the factor of language in which the arbitration is to be 

conducted following the agreement of the parties. The arbitrator must understand the language 

proficiently and speak it with fluency. This requirement may be, of course, lifted by an 
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explicit accord of the parties that will declare they accept the conduct of proceedings and 

award in different language.
209

 

The duty of an arbitrator to observe potential requirements regarding specific 

qualification and to conduct the proceedings may be also found in ethical codes or ethical 

guidelines and is considered to be a cornerstone of arbitrator's duties.
210

 

One of the arbitrator's most significant obligations is to render an award that is 

enforceable. This duty is an implicit duty of arbitrators
211

 frequently expressed in institutional 

rules.
212

 

As was mentioned, ethics in the arbitration remains a never-ending issue as the 

"[i]nternational arbitration dwells in an ethical no-man's land".
213

 It is undisputed that 

arbitration can work only if the parties have faith in the integrity of the system in its entirety.  

Unethical actions by decision makers in a dispute may severely violate this integrity and can 

severely damage the parties' faith in the arbitration process.
214

 The internationally binding 

standards for differentiating ethical and unethical behaviour of arbitrators are practically 

missing as was indicated hereinbefore.
215

  

 For many legal practitioners who assume positions of arbitrators, the national rules for 

professional conduct should serve as a starting point on the first sight. This approach has 

repeatedly been identified as incorrect due to several reasons.
216

 

 First, the national norms are not generally focused on satisfying and/or developing 

international standards and an international system in which the number of nationalities 

determines the number of diverse rules may not constitute a system at all.
217

 And second, 

quite considerable number of arbitrations does not involve arbitrators who are either attorneys 

or other similar practitioners bound by a national code of ethics. 
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 The rising dilemma has been hence approached by international initiatives.
218

 These 

projects, however, mostly lack the necessary binding character and only time will show 

whether they will develop into attempts to set down commonly accepted and endorsed 

standards of professional conduct.
219

 

 

4.4 Arbitrators' fees 

Arbitrators are bound by numerous duties during their service in arbitrations. On the 

other hand, they also possess general right to be compensated for their services. Some systems 

consider the arbitrators to conduct their duties on an unpaid basis.
220

 This concept is not, 

however, typical for the international commercial arbitration where arbitrators are properly 

compensated for their service and the fees may be rather extensive. 

The process of determination of the fees depends mainly on the fact whether parties 

submitted their case to institutional or ad hoc arbitration. If the arbitration is administered by 

an institution, the organization itself will manage the fees, usually through a schedule of 

fees.
221

 In ad hoc arbitrations, the amount of fees will be subject of negotiation of parties and 

the prospective arbitrator. It is generally accepted that the fees should be agreed upon at the 

outset of proceedings and the negotiations should take place in presence of all parties to the 

dispute in order to avoid any allegations of impropriety.
222

  

The fees may be calculated in various ways. Notwithstanding, there are three main 

techniques of calculation used in the international commercial arbitrations, namely the ad 

valorem method, time-based method and fixed-fee method. 

 

4.4.1 Ad valorem method of calculation 

This method is commonly used by arbitral institutions such as ICC, CIETAC or Milan 

Chamber of Arbitration.
223

 Under ad valorem method the fees are based on the amount of 
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specific dispute and typically the fees are represented as a percentage of the amount of 

dispute. 

This method gives parties a reasonable lead and a degree of certainty as to the final sum 

of the fees. The potential disadvantage, however, is that if fees are fixed by a number for 

disputes in certain value range. Similarly, the ad valorem method usually does not address the 

time spent by arbitrators on the case. These factors may eventually create situations where 

fees set ad valorem may be perceived as too high or, on the other hand, too low.
224

 

 

4.4.2 Time-based method of calculation 

Even the title suggests that, under this method, fees are calculated in respect to the time 

spent by arbitrator on the case. This technique reflects day or hours arbitrator spent on 

arbitration and thus compensated the arbitrator for actual work done on the case. The negative 

side effect of this method is the arbitrators may lack the incentive to work efficiently in order 

to generate higher fees. 

This method is normally used in ad hod arbitrations but it is not uncommon even in 

institutional arbitration.
225

 In ad hoc arbitrations, lacking any schedule of hour-rates imposed 

by arbitral institution, the hour-rates will naturally vary depending the status of arbitrator, 

qualification, residence etc. While the rates may be around USD 85.00 per hour in the South 

Africa, in the US, the rates will be usually around USD 450.00 per hour.
226

 

 

4.4.3 Fixed-fee method of calculation 

Under the last method, the sum of fees is defined by a certain amount. This 

compensation will cover all the expenses of arbitrator including their loss of time and travel.  

The main advantage is the parties are from the outset of proceedings aware about the 

cost of arbitration. The main drawback to the method is the total sum may not adequately 

represent the actual expenses and effort the arbitrator expended throughout the proceedings. 

The method is less common in comparison to the preceding two and it is used especially 

in case of great importance involving arbitrators of high international credit.
227
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5 Disqualification of arbitrators and liability of arbitrators 

A party may become dissatisfied with the conduct of an arbitrator during the course of 

arbitral proceedings, typically due to doubts about the arbitrator's impartiality and 

independence, necessary qualification, diligent and careful administration of the proceedings 

or due to breach of any other obligation. If these doubts reach the required standard, then such 

party may seek to challenge and effectively remove and replace the arbitrator in case the 

arbitrator does not resign on his or her own accord. Any potential deviation from arbitrators' 

duties may also result in liability of such arbitrator/s.  

 

5.1 Removal of arbitrator 

Challenges are admissible against any arbitrator, no matter if the arbitrator was selected 

by one of the party, by consent, by an appointing authority or by court. Challenges are 

submitted then in accordance to the relevant arbitral rules or national law. From more 

practical perspective, challenges to arbitrators have become more and more common lately 

and major arbitral institutions in their statistics usually note that approximately 30 challenges 

per year are filed.
228

 Despite these recent developments, challenges to arbitrators still take 

place only in a minority of cases and are upheld in significantly less.
229

 

Relevant grounds for such challenges commonly cover issues of arbitrators' impartiality 

and independence, but other bases for removal may be prescribed or applied in practice. 

These include incapacity, failure to conduct the arbitral proceedings in appropriate manner, 

lack of necessary qualification, lack of due care and diligence, etc. 

 

5.1.1 Removal of arbitrator under institutional rules 

If parties chose to make the arbitration subject to a set of institutional rules, the 

applicable rules will generally provide autonomous means for resolving challenges to 

arbitrators. These mechanisms are preferable to lengthy proceedings on challenges held 

before a national court.  
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All major institutional rules contain provisions on challenges to arbitrators.
230

 Under 

these provision, parties are commonly required to file a challenge within a specified period of 

time following the appointment of the challenged arbitrator or the moment a party became 

aware about grounds for challenge. In general, challenges must be made in writing, addressed 

ordinarily to the institution as well as the tribunal and opposing parties. The non-challenging 

party is permitted to respond to the challenge and the institution will also take into account the 

challenged arbitrators position towards the challenge.
231

 

Usually, the institution has rather limited options to obtain evidence or oral submissions 

to the matter. It is hence bound to review relevant submissions of the parties and the 

challenged arbitrator and deliver a decision on the challenge. This process is swift and, in 

general, the challenges are resolved in matter of days or weeks.
232

 The decision is subject to 

no further recourse, and it may not be appealed or objected. Notwithstanding, parties may be 

able to seek a remedy in form of judicial review of such decision in some legal systems.
233

 

As was noted, parties are required to file a challenge promptly upon being informed 

about relevant circumstances constituting grounds for challenge. The justification for such 

measure is non-controversial. Parties should not be permitted to proceed with an arbitration 

while retaining secret grounds for objection to the decision-makers especially in sake of 

certainty. If a party does not promptly raise a challenge, then the party will be regarded as it 

have waived its right of challenge.
234

 This concept is upheld both by arbitral institutions
235

 

and national courts.
236

  

 

5.1.2 Removal of arbitrator under national law 

Aside of the institutional challenges, there is a system of challenges founded in national 

legislation. Hence, it is also generally possible to pursue an judicial challenge to an arbitrator 
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in a national court, both in ad hoc and institutional arbitrations. National legislation on this 

issue is rather diverse nevertheless.  

The Model Law entitles parties to seek an interlocutory judicial removal of arbitrators in 

both ad hoc and institutional arbitrations. Art. 13 of the Model Law provides that parties are 

free to agree upon procedures for challenging and removing arbitrators. In case no procedure 

is agreed upon, Art. 13 para 2 of the Model Law provides that the challenging party must 

submit a written statement of reasons for challenge with the arbitral tribunal and the tribunal 

decides on the challenge. 

In case any of these procedures fails, than the challenging party may petition the court 

or comparable authority under Art. 13 para 3 of the Model Law. This provision may not be 

opted-out by the parties' agreement.237 Judicial challenges must be submitted in a period of 30 

day and decisions on the challenges are not subject to appeal in order to prevent potential 

prolonged litigation. Arbitrators are granted discretion to continue with arbitral proceedings 

notwithstanding the pendency of a judicial challenge to an arbitrator.238  

These provisions of the Model Law were adopted by many countries, including 

Germany, England, or Japan.239  

Other jurisdictions assume a different position to the judicial removals of arbitrators. 

French or Swiss legislation, for instance, allows judicial removals exclusively in situations 

where parties failed to set forth a procedure for challenge or rely on institution rules. National 

courts retain, however, the right to consider issues of impartiality and independence in actions 

to annul or deny recognition to an award.240 

The third main approach regarding the removal of arbitrator by national courts 

corresponds with jurisdictions that prohibit or seriously limit interlocutory judicial challenges. 

The typical representative of such jurisdiction would be the United States where the courts' 

scrutiny of arbitrators is reserved for procedures on setting aside, recognition and enforcement 
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of awards.241 This concept finds its rationale in the prevention of possible intrusions into the 

arbitral process by judiciary.242  

Similar to challenges under institutional rules, most national laws on arbitration contain 

clauses that challenges must be raised promptly upon a party becomes aware of ground for 

challenge and the principle of timely challenges was also upheld by courts.243 A party failing 

to comply with these time deadlines will be deemed to have waived its right to challenge the 

arbitrator.244 

 

5.2  Replacement of arbitrator upon the removal or resignation  

Arbitration agreements may provide rules regarding vacancies that may occur on the 

tribunal. Typically, gaps in arbitral tribunal will be filled in the same way the former arbitrator 

was selected. All leading institutional rules as well as most national laws assume this 

approach towards filling any vacancies.245 

In some instance of institutional arbitration, the arbitral institution may be granted a 

discretionary power to intervene into the replacement in order to prevent the risk that a party 

will repeatedly nominate inappropriate arbitrators.246 This discretion, however, is not adopted 

by national legislation.247  

The removal and replacement of an arbitrator during the arbitral proceedings also raises 

the query whether the arbitral process must be partially or wholly repeated. The answer to this 

question differs throughout the institutional rules and national statutes. 

The Art. 15 para 4 of the ICC Arbitration Rules (2012) entitles the reconstituted arbitral 

tribunal to determine whether or what extent of prior proceedings shall be repeated. Art. 15 of 

the UNCITRAL Arbitration Rules (2010) commands the re-constituted tribunal to 
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automatically resume the proceedings at the stage where the replaced arbitrator ceased to 

exercise the function, unless the tribunal decides otherwise. 

Similar to the Model Law, some arbitration acts are silent on this matter, "thereby 

presumptively leaving to the arbitral tribunal's discretion whether or not to repeat previous 

proceedings."248 Other jurisdictions leave decisions about repeating previous proceedings to 

the parties' agreement and/or the tribunal's discretion,249  require mandatorily repetition of all 

prior arbitral proceedings,250 or forbid repeating the proceedings.251  

The process of rehearing evidence and submissions may be costly and time-consuming 

and thus contradicting the basic features of arbitration. On the other hand, a new member of 

the tribunal should be entitled to pose questions to the witnesses that provided their testimony 

prior to the replacement as well as to repeat the relevant portions of the proceedings, all in 

sake of procedural fairness. The character, extent and technicalities of such repetition should 

by all means lie within the arbitrators' discretion.252 

 

5.3 Liability and immunity of arbitrators 

Similarly to other ADR methods, international commercial arbitrators enter into private 

contractual relationship with the parties by expressly or tacitly accepting their mandate 

(receptum arbitri).
253

 This contract may be best defined as a mandate with service elements or 

quasi-mandate.
254

 Arbitration laws and procedural rules of arbitral institutions regulate the 

procedural powers of the arbitrators while they do not specifically identify this contractual 

relationship. Notwithstanding, these norms also reflect main features of this contract as they 

set forth the procedures for appointment and removal of arbitrators and also provide 

catalogues of arbitrators' duties and responsibilities.  

Theoretically, any breach of arbitrator's contractual obligations under the receptum 

arbitri might thus result in the liability vis-à-vis the parties. Arbitrators are almost never sued 

in practice as the possess usually possess a far-reaching immunity from liability for all acts in 
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connection with performance of their arbitrator mandate.
255

 In this regard, many institutional 

arbitration rules contain express clauses on waiver of liability in sake of arbitrator free, 

independent and uninterrupted decision-making process.
256

 

Nonetheless, there is still no coherent and uniform international law regulating this 

field. The statutory provisions regulating the immunity of arbitrators are therefore mainly 

depended upon the different legal systems.  

Common law jurisdictions support the exclusion of liability for the arbitrators on the 

ground that arbitrators should be treated in the same manner as judges.
257

 

It has further been concluded that absence of such immunity might compromise their 

integrity in such a way that they would be inclined to make an award in favour of a party who 

is more likely to sue them.
258

 The concept of judicial immunity was originally developed in 

the case of Garnett v. Ferrand where court declared that judicial officers should not be 

subject to civil liability as they should be able to exercise their duties free of any fear of law-

suit.
259

 This reasoning was fully upheld in later cases.
260

 In case of Arenson v. Casson 

Beckman Rutley & Co., the court upheld the previous decisions, notwithstanding, Lord 

Kilbrandon also raised the question whether the arbitrators should be exempted from 

liability.
261

 Nowadays, this immunity does not go without boundaries. Lord Kilbrandon 

doubts about the character of arbitrator's immunity commenced a wave of debates in the 

House of Lords especially during the period of drafting the English Arbitration Act (1996).
262 

Eventually, the standard for arbitrators' immunity was defined in Sec. 29 para 1 of the English 

Arbitration Act (1996) as follows: "An arbitrator is not liable for anything done or omitted in 

the discharge or purported discharge of his functions as arbitrator unless the act or omission is 

known to have been in bad faith."
263
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The US approach towards the arbitrators' immunity goes beyond the standard of UK 

jurisprudence as it is governed by the principle of absolute immunity of arbitrators. The US 

courts first recognized the principle of exemption of judiciary from civil liability in sake of 

judicial independence in the case of Bradley v. Fisher. 
264

 The immunity established  was also 

applied to arbitrators as early as in 1884 when in the court in Hoosac Tunnel Dock and 

Elevator Co. v. James W. O'Brian held that both " judges and others engaged in the 

administration of justice" should act free of influence - the same level of immunity that 

applies to judges thus have to apply to arbitrators as well.
265

 Identical opinion prevailed in the 

later courts decisions.
266

 

In other jurisdictions, there is no such presumed analogy between the arbitrators and 

judges. This is visible especially in civil law countries, where the relationship between the 

arbitrator and the parties is mostly based on the contractual theory rather than jurisdictional 

theory. Judges are public officials, on the other hand, arbitrators are solely private entities 

selected to resolve the dispute among parties. Such entities may be held liable in damages for 

their wrongful conduct.
267

 

This approach is assumed in France, Germany, Austria and similarly in Switzerland 

where  the relationship is considered to be of a contractual nature, although in practice 

arbitrators are granted a large degree of immunity.
268

  Regarding the case law, the Paris 

Tribunal de grande instance held “the relationship between the arbitrator and the parties, 

which is contractual in nature, justifies [arbitrator's] liability” for breach of contract.
269

 

Similarly conclusion was reached  by Australian court in Du Toit v. Vale when the court held 

the arbitrator is obliged to repay received fee and is partly liable for costs of arbitration for 

failing to fulfil their obligations.
270

 

In conclusion, the most reasonable and attractive attitude towards the arbitrator's 

liability seems to lie neither in between the absolute and restrictive immunity. It remains clear 

that arbitrators should be granted a certain degree of immunity in order to be capable of 
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performing the duties without undue influence. However, their rein should not be absolute.  

Arbitrators should be hence held liable in cases of fraud and negligence.  
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Conclusions 

The international trade and business community is choosing more and more frequently 

international commercial arbitration as a system to resolve their disputes due to its suitability, 

in comparison with litigation before national courts, to resolve disputes in a neutral, 

confidential, rapid, flexible and less expensive manner. "The arbitrator is the sine qua non of 

the arbitral process."
271

 The thesis was based on the major idea that arbitrator is the 

determining factor of every international commercial arbitration and as the former statement 

indicates, arbitrator plays the key role in every arbitration. In the beginning of the thesis, two 

basic premises were formulated alike. First, the person of arbitrator is fundamental aspect that 

empowers and influences the entire arbitral proceedings. Second, the arbitrator has also 

critical impact on the facultative stages of the period after the award was rendered. 

To a great extent the realisation of the benefits of arbitration depends on the person 

appointed as arbitrator.
272

 Since the arbitration is based on contract and party autonomy, the 

parties are technically free to choose their arbitrator/s and adjust the proceedings to fit the 

individual nature of dispute. 

This freedom to submit the case to a arbitrator or arbitral tribunal of choice represents 

truly an advantage, as parties are entitled to choose such persons in whom they have 

confidence, and who have the necessary expertise, skills and traits for the determination of the 

particular dispute. Nonetheless, parties may also try to misuse the freedom of appointment to 

gain the upper hand by appointing a biased arbitrator or they may decline the co-operation in 

the appointment process and try to prevent the constitution of the tribunal or to cause, at least, 

delay the proceedings. 

Arbitrators are bound by numerous during their service. Most important ones include 

the duty to conduct the proceedings with care and diligence, to apply the law, to render an 

enforceable award and most significantly to be restrain of any bias or favouritism. As was 

mentioned throughout the thesis, the requirement of independence and impartiality are of 

paramount significance and tests of any potential bias must be applied utmost carefully as the 

trust of parties in international arbitration is above all linked with their expectations of neutral 

and unbiased forum for dispute resolution. 

Once established, arbitration tribunal usually remains in place until it has either 

rendered an award or the parties have settled their dispute. Nevertheless, arbitrator's service in 
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the proceedings may be terminated for various reasons. These reasons will generally cover 

situations where an arbitrator failed to perform duties and responsibilities properly or where 

an arbitrator is not capable to perform them from the moment on. In such cases, arbitrator 

may resign or, alternatively, he or she may be subject to a challenge. To this end, nearly all 

arbitration laws and institutional rules contain procedures to challenge or removal and 

replacement of an arbitrator. Similarly, parties may set their own frameworks for such 

replacement as well. These provisions are built-in insurance to safeguard the integrity of 

arbitration. Any breach of arbitrator's duties may eventually also lead to potential liability for 

such misconduct, depending on the standard of immunity arbitrator possess in the particular 

case. 

A prospective misconduct and misbehaviour of an arbitrator may have also material and 

grave consequences in respect of the actual goal of the arbitral process - the arbitral award. 

The Model Law, the New York Convention as well as many national statutory provision 

contain rules furnishing ground for refusal of recognition and enforcement of the award in 

cases where the arbitral tribunal was not composed in compliance with agreement of the 

parties or the tribunal's independence or impartiality might have been impaired.
273

 Identical 

reasons may also lead to a recourse against the award in form of an application for setting 

aside of the award.
274

 

To conclude, arbitrator is the central figure of international commercial arbitration. As 

arbitrators are given a relatively free reign within the informal arbitral process, they may 

significantly shape the character of the proceedings. But the role and conduct is not solely 

limited to the arbitral process and arbitrator's quality has even more profound importance in 

the stages after the award was issued as it may, in extreme cases, create such obstructions that 

are not likely to overcome for the party seeking enforcement of the award. 
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Résumé 

Disputes are unavoidable components of international transactions. Various factors and 

differences are sources of disagreements, conflicts and disputes. Where disputes occur and 

they cannot be settled by negotiation, they need to be resolved in accordance with a legal 

process. The apparent fora for disputes are thus national courts which are maintained to 

provide arenas for a dispute settlement and to dispense justice. National courts are not 

generally perceived as the most viable ground for resolution of dispute by foreign 

businessmen due to potential favouritism and obvious unfamiliarity with the legal system of 

the country of the counterpart. Under these circumstances, parties to international commercial 

contracts frequently look to arbitration as to a mechanism that provides them a private, 

independent and neutral ground for resolution of disputes.  

The topic of this thesis concerns the central figure of the arbitral process - the person of 

arbitrator. The author bases the work on fundamental idea the arbitrator is the determining 

aspect of international arbitration. The author hence  analyzes the position and role of 

arbitrator in individual phases of arbitration and seeks to provide a comparison of various 

approaches in national legislation worldwide whereas the emphasis is added to the divergence 

of common law and civil law jurisdictions. Accordingly, the topics are also elaborated from 

the point of ad hoc and institutional arbitrations. The thesis draws from various electronic 

sources as well as numerous bibliographical sources, while the peak importance is placed 

upon the case law of national courts and arbitral tribunals in order to grant a practical 

perspective of individual matters. 

First few pages of the text cover elementary introduction to the area of ADR and the 

arbitration as legal institute and focus on the development of international commercial 

arbitration that influenced the role and position of contemporary arbitrators. Following 

chapters elaborate position of arbitrators in different stages of arbitration and mention how 

parties may control and regulate the proceedings in these phases. First, options conveyed 

upon the parties at the time they agree to submit their dispute or potential disputes to the 

arbitration by means of arbitral agreement/clause are discussed as parties may influence the 

shape of arbitration greatly even at this early period. Second, the procedures of selection of 

arbitrators, influence of appointing authorities and specific features of judicial appointment 

are also covered. Particularly emphasis is placed upon important issue of arbitrators' duties 

and responsibilities where the dominant position is granted to the questions of independence 

and impartiality of arbitrators. As arbitrator may become incompatible with the arbitration 

http://slovnik.seznam.cz/en-cz/?q=divergence
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during the proceedings, the removal processes, especially procedures governing challenges to 

arbitrators by parties to the dispute and judicial removals are described alike. Supplemental 

coverage is provided also to issues of liability of arbitrators, standards of immunity and 

mechanisms of arbitrators' compensations. 
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Shrnutí 

Spory představují nevyhnutelnou součást sféry mezinárodního obchodu. Nejrůznější 

faktory a zvyklosti, rozdílnost přístupů a názorů přirozeně mohou snadno vést ke vzniku 

nedorozumění, konfliktů a sporů. Když dojde ke vzniku sporu, který není možné urovnat 

smírnou cestou, pak je nutno obrátit se na orgán, který bude spor stran schopen definitivně a 

závazně vyřešit. Obvyklé fórum pro řešení sporů představují národní soudy, které jsou zřízeny 

státy, aby poskytovaly arénu pro řešení sporů a prováděly výkon spravedlnosti. Národní 

soudy však zpravidla nebudou pro zahraniční obchodníky ideální volbou. Předně se takoví 

obchodníci budou zpravidla obávat možného zvýhodňování žalovaného "domácími" soudy a 

současně takový obchodník by byl podroben právnímu řádu, s nímž není dostatečně či vůbec 

seznámen. S ohledem na tyto okolnosti tak subjekty v mezinárodním obchodu stále více volí 

možnost předložit své spory k vyřešení neutrálním, nezávislým a nestranným tribunálem v 

rámci rozhodčího řízení. 

S ohledem na aktuálnost tématu arbitráží se tato diplomová práce zabývá problematikou 

ústřední postavy mezinárodního rozhodčího řízení, tj. problematikou osoby rozhodce, přičemž 

čerpá z poznatků národní i mezinárodní odborné literatury a současné judikatury zahraničních 

soudů.  

Pro lepší pochopení otázky role arbitra v rámci rozhodčího řízení autor v úvodní 

kapitole čtenáři nabízí teoretický exkurs do obecné problematiky a geneze mezinárodního 

rozhodčího řízení. Prostor je také věnován odlišnostem ad hoc a institucionální arbitráže. 

V následujících kapitolách autor postupně rozebírá smluvní základ arbitráže a faktory, které 

ovlivňují proces selekce arbitrů. Autor tak zejména analyzuje proces jmenování rozhodců a 

požadavky, které mohou být na potencionální arbitry kladeny, povinnosti rozhodců v rámci 

řízení či konkrétní možnosti zbavení rozhodce funkce pro porušení povinností, problematiku 

odměňování rozhodců, odpovědnosti a imunity rozhodců. 

Jednotlivé pasáže jsou rozebírány z hlediska specifik rozhodování jedním rozhodcem, 

rozhodčím tribunálem, jakož i z hlediska rozhodování v institucionálním rozhodčím řízení a 

ad hoc řízení. Současně jsou srovnávány náhledy na jednotlivá témata z pohledu judikatury 

soudů civil law a common law jurisdikcí. 
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Rules of Arbitration of the International Chamber of Commerce (2012). 

 

Rules of Arbitration and Conciliation of the Vienna International Arbitral Centre (2006). 

 

UNCITRAL Arbitration Rules (2010). 

 

http://www.lcia.org/Dispute_Resolution_Services/LCIA_Arbitration_Rules.aspx
http://www.lcia.org/Dispute_Resolution_Services/LCIA_Arbitration_Rules.aspx
http://www.lcia.org/Dispute_Resolution_Services/LCIA_Arbitration_Rules.aspx
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Other legislative documents 

 

CIETAC Code for Arbitrators (1993 with the 1994 revisions). 

 

Code of Ethics For An Arbitrator of the Singapore International Arbitration Centre (2009). 

 

IBA Guidelines for Drafting International Arbitration Clauses approved by IBA Council  

on 7 October 2010. 

 

IBA Guidelines on Conflict of Interest in International Arbitration approved by IBA Council 

on 22 May 2004. 

 

IBA Rules of Ethics for International Arbitrators (1987). 

 

The Code of Ethics for Arbitrators in Commercial Disputes approved by the Executive 

Committee of the Board of Directors of the American Arbitration Association and by the 

American Bar Association House of Delegates (1977). 

 

The Code of Ethics for Arbitrators in Commercial Disputes approved by the Executive 

Committee of the Board of Directors of the American Arbitration Association and by the 

American Bar Association House of Delegates (2004). 

 

UNCITRAL Model Law on International Commercial Arbitration (1985 with the 2006 

amendments).  

 

 

 

http://www.ibanet.org/Document/Default.aspx?DocumentUid=B21F3C32-190E-4FB0-9750-5459AE4E8498

